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Abstract

This article studies the selection of a target 
country for succession of foreign laws by China 
of the late Qing Dynasty as well as the channels and 
approaches based on documentation in the Chi-
nese language. According to this article, the selec-
tion was mostly limited by information, the 
national situation and political system, objectives, 
international environment, legal tradition as well 
as human and material resources, of which the 
national situation, political system and objectives 
serve as key factors. In this case, historically, China 
of the late Qing Dynasty looked at the United 
States, Britain, France and Germany before settling 
on Japan as the target country for the succession of 
foreign laws; and with respect to the channels and 
approaches for the succession, several relatively 
effective channels and approaches, such as studying 
aboard, translating foreign texts, making survey 
trips and hiring foreign experts, were employed. 
Such selection by China of the late Qing Dynasty 
for the purpose of succession of foreign laws 
provide us with useful references for thinking 
about law succession and the current exchange of 
laws and cultures between China and foreign 
countries.
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Zhang Zhongqiu*

China’s Selection of Foreign Laws for Succession 
in the Late Qing Dynasty

Which law would people, relying on their own 
experience and reason, select for succession from 
the diversified legal world and different forms of 
law under specific circumstances, and what ap-
proaches would people take to accomplish such 
selection? These are problems that must be faced in 
the succession of laws. Although the analysis of 
and solutions to these problems are finally man-
ifested through actions, one can get a glimpse of 
certain cultural and social characteristics in the 
succession of laws through the actions and pro-
cesses. These characteristics may not be apparent, 
but they always influence or even dominate the 
selections in the succession of laws.

I. Selection of the Target Country for the 
Succession of Foreign Laws by China of 
the Late Qing Dynasty

Time and space are of great importance to our 
understanding of problems. China of the late Qing 
Dynasty in the 19th century had been integrated 
into the world system led by the Western world, 
just as Liang Qichao said, China was no longer a 
country of China or of Asia, but a country of the 
world. Facing the whole world and featured for-
eign laws, China of the late Qing Dynasty indeed 
had a large variety of target countries for the 
succession. However, particularly because of the 
wide range of countries on hand, the selection 
lasted for quite a long period of time. As is well-
known, the gap between China and the West 
manifested itself during the Opium War in 1840, 
and the Chinese far-sighted personage started real-
izing the necessity for learning from the West. So, 
Wei Yuan put forth an idea of »learning from the 
foreign countries.« Lin Zexu was even more con-

vinced of the proposal. Yan Fu translated a large 
quantity of foreign political and legal texts simply 
for this purpose. 1 Until the Reform Movement of 
1898, Kang Youwei clearly proposed in his written 
statement submitted to the emperor Guangxu of 
the Qing Dynasty that:

It is an extraordinary national humiliation that 
foreigners govern their nationals in China on 
their own without granting us the equal rights. 
They claim that it is due to the harshness of 
Chinese penal law and differences of legal sys-
tems. I propose that now we follow the exam-
ples of laws in Rome, Britain, the United States, 
Germany, France and Japan and amend our 
laws. The amended laws shall first be enforced 
in the trading ports and then in the inlands. 
The Westerners are all very thorough and wise 
with regard to civil law, commercial law, mar-
ket regulations, vessel regulations, procedural 
law, military law and public international law. 
Since we can no longer close our border and 
market, we will have to allow all the commerce 
and exchange. But now there is no relevant law 
and the government officials and the people 
have nothing to abide by, this will cause various 
bad consequences. Besides, the new laws men-
tioned above are something that we have never 
had before and can supplement and improve 
our legal system under the current circumstan-
ces. Therefore, I propose that a special depart-
ment be established to evaluate and adopt for-
eign laws and amend our laws for people to 
abide by. 2

Judging from Kang Youwei’s written statement, 
it was definite that he petitioned the emperor 
Guangxu to introduce foreign laws to eliminate 
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1 Records of Old Dreams of the Reform: 
the »Self-Reform« Movement of China a 
Hundred Years before Wuxu, compiled 
by Zhu Weizheng and Long Yingtai, 
selects the texts on reform by wise 
men including Gong Zizhen, Wei 
Yuan, Lin Zexu, Liang Qichao, Yan 
Fu, Kang Youwei et al. These texts 

contain illuminating ideas and true 
ambitions, which will no doubt prove 
emotive for modern readers. See Z 
W, L Y (comp.) 
(2000) (all subsequent citations refer 
to this edition).

2 K Y (1998), first volume, 
214–215.
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the national humiliation. However, for the foreign 
country from which a law was going to be intro-
duced, Kang mentioned Rome, Britain, the United 
States, Germany, France and Japan, and then said, 
»The Westerners are all very thorough and wise.« 
This reveals that Kang Youwei could neither dis-
tinguish the past from the present, nor distinguish 
Britain, the United States, France and Germany 
from Japan, referring to an Eastern country as 
though it were a Western country and putting 
emphasis on the West in terms of the target 
country for the introduction of foreign laws. This 
was a normal phenomenon at that time. Although 
Kang Youwei’s proposal was fine in theory, which 
was the so-called broadening of one’s horizons and 
choosing and following the best, it was impracti-
cal. Not to mention that so many target countries 
could not be selected simultaneously, the two 
different Anglo-American legal systems and civil 
law system were then difficult to be concurrently 
introduced and integrated. 3 As a result of the 
failure of the Reform Movement, this proposal 
was never put into practice.

Based on the records of the Manuscript of the 
History of the Qing Dynasty – Treatise on Penal Law, 
until 1900 when the Eight-Power Allied Forces 
marched into Beijing, the Qing government still 
intended to »introduce laws from Europe or the 
United States« in terms of introducing foreign 
laws. In 1902, the Zhili district governor Yuan 
Shikai, the Liangjiang district governor Liu Kunyi 
and the Huguang district governor Zhang Zhi-
dong jointly advised Shen Jiaben and Wu Tingfang 
to act as the secretaries in charge of law amending, 
putting forward a point of view on law amending 

based on »adopting laws of the East and the West.« 
The Qing government »issued an imperial decree 
as per the presented request,« and determined the 
guideline of »consulting laws of other countries 
and making an appropriate dra to achieve adapt-
ability to both domestic and foreign circumstances 
and to benefit the ruling of the Qing govern-
ment.« 4 Aer accepting the commission to under-
take the amendment of law under the imperial 
order, Shen Jiaben and Wu Tingfang submitted a 
Memorial of Abolition of Severe Punishment in the 
Penal Law to the emperor Guangxu on April 24, 
1905 stating that:

We admire very much Your Majesty’s great and 
far-sighted strategy, and we will consider and 
dra the general approaches to implement this 
strategy. We propose that the government 
should select the officials who are familiar with 
the Chinese and Western laws and commission 
them to respectively codify the laws, hire doc-
tors and lawyers who were versed in law from 
Eastern and Western countries as consultants, 
and assemble graduates who have studied 
abroad to translate the foreign laws into Chi-
nese. We petition that a special fund be appro-
priated for the above-mentioned work and to 
carve seals in witness whereof. 5

Based on the above-mentioned clues, just 
roughly counting the years, we can find that it 
took more than half a century for China of the late 
Qing Dynasty to select a target country for the 
succession of foreign laws. The trail of this process 
is as clear as follows: »Learning from the West« (in 

3 Britain and the United States are 
Anglo-American law countries with 
case law systems following the prin-
ciple of stare decisis, while France and 
Germany are civil law countries with 
statute law systems originating from 
Rome. These two legal systems had 
developed independently since an-
cient times and have interacted with 
each other since modern era, but their 
basic legal patterns are even now ex-
tremely difficult to integrate, let alone 
by China of the late Qing Dynasty.

4 The original text of Manuscript of the 
History of Qing Dynasty – Treatise on 
Penal Law is: »Until the 26th year of 
the Guangxu Period (1900), the Al-
lied Forces marched into Beijing and 

the emperor and his mother went 
hunting to the West. The personage 
concerned about the country all be-
lieved that then China would not 
become strong without introducing a 
law from Europe or the United States. 
Therefore, those present written re-
presentations on current affairs all 
talked a little about the penal codes. 
In the 28th year of the Guangxu Pe-
riod (1902), the district governor 
Yuan Shikai, the Liangjiang district 
governor Liu Kunyi and the Hu-
guang district governor Zhang Zhi-
dong jointly recommended Shen 
Jiaben, then Zuoshilang of the Min-
istry of Punishment, and Wu Ting-
fang, a secretary acting as envoy to the 

United States to amend the law based 
on the adoption of Eastern and Wes-
tern laws. The emperor issued an im-
perial decree as per the presented 
request, ordering the amendment of 
existing laws in accordance with the 
negotiated position, to consult laws 
of other countries and to make an 
appropriate dra in order to achieve 
adaptability to both domestic and 
foreign circumstances and benefit the 
ruling of the Qing government. Those 
discussing laws thereaer all paid at-
tention to the consular jurisdiction.«

5 Shen Jiaben, Corpus of Ji Yi, Volume 
1, Memorial on Abolition of Severe 
Punishment in the Penal Law.

Fokus focus

Zhang Zhongqiu 177



1842 / proposed by Wei Yuan, et al.); »Westerners 
are all very thorough and wise« (in 1898 / proposed 
by Kang Youwei); »Introducing a law from Europe 
or the United States« (in 1900 / Manuscript of the 
History of Qing Dynasty – Treatise on Penal Law); 
»Adopting laws from both East and West and 
consulting laws of other countries« and »issuing 
an imperial decree as per the presented request« (in 
1902 / proposed by Yuan Shikai, et al., approved by 
the Qing government); »The government should 
hire doctors and lawyers who were versed in law 
from Eastern and Eastern countries« (in 1905 /
proposed by Shen Jiaben and Wu Tingfang with 
the Law Amending Council). The 63 years from 
1842 to 1905 was a period of selection by China of 
the late Qing Dynasty from »learning from the 
West« to »political reform and amending laws.« 
There is no doubt that »hiring doctors and lawyers 
who were versed in law from Eastern and Western 
countries as consultants« was one of the measures 
of the law amending at that time. However, based 
on relevant data, actually the experts of law hired 
by the Qing government were all Japanese. 
Whether the Qing Dynasty did not or could not 
hire Western legal experts needs to be further 
researched, but we can also see from this fact the 
importance of the Japanese element in the intro-
duction of legal culture in the late Qing Dynasty.

Making a shi from the Western countries such 
as Britain, the United States, France and Germany 
to the Eastern country of Japan was decided by 
China of the late Qing Dynasty based on a careful 
survey and comparison. Based on relevant records, 
ZaiZe, Duan Fang, et al. traveled first to the United 
States and Britain in order to carry out political 
surveys, which was quite natural at that time. First, 
the United States and Britain were of the same 
system; second, Britain, the then hegemony in the 
world and the leading power that invaded China, 
was involved in a series of incidents against China 
initiated by the Opium War, which directly caused 
China of the late Qing Dynasty to despise yet 
admire Britain’s strong national power and supe-
rior system. However, aer the field trips to Britain 
and the United States in 1906, the government 
officials found that although the systems of both 
the United States and Britain were good, the 

political situation in both differed from that of 
China of the late Qing Dynasty. Dai Hongci and 
Duan Fang et al. stated in the survey report of 
the United States submitted to the emperor of 
the Qing Dynasty that, »Generally speaking, the 
United States is a nation founded on industry 
and commerce which purely upholds civil rights. 
The political regime of the United States is differ-
ent from that of China.« 6 ZaiZe et al. who traveled 
to Britain reported that: »We have found that 
Britain is the European country with the most 
outstanding culture, but its political system is 
largely different from the Eastern countries. Its 
establishment of offices and assigning authority 
are quite complicated and entrenched, and are 
clearly not suitable for the Chinese political re-
gime. Therefore, the government should make 
choices as to rejecting the dross and adopting the 
fine essence thereof.« 7 We can tell from the rele-
vant contents of these two reports that, the political 
situation of either the United States and Britain 
differed from that of China of the late Qing 
Dynasty, in terms of, first, purely upholding civil 
rights, and second, the decentralized system with 
establishment of offices and assigning authority. 
This judgment was seemingly objective and cor-
rect. However, the crux of the issue is that the 
Manchu absolute monarchy was at odds with the 
democratic government of both the United States 
and Britain.

The reports submitted by the government offi-
cials conducting the surveys aer visits to conti-
nental European countries including France and 
Germany as well as trips to Britain and the United 
States revealed a purpose different from any that 
had existed before. The report about France stated 
that: »We have found that France is a democratic 
European country. Aer we arrived in the capital of 
France, we, together with the attendants, took a 
detailed visit to its executive government offices. 
We later knew that although the system upon 
which France was founded is known as demo-
cratic, the rein is indeed similar to that of the 
empire. The laws and regulations of France are 
perfect, logical and in good order. Particularly, the 
spirit of French laws and regulations are about 
consolidation and circulation. We propose that the 

6 Records and Historical Materials 
(1979), first volume, 7.

7 Records and Historical Materials 
(1979), first volume, 10–11.
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government reject the dross and assimilate the fine 
essence of the laws and regulations of France, and 
there should be indeed a lot that the government 
can select and adopt.« 8 Dai Hongci et al., reporting 
on Germany, noted that: »We have found that 
Germany established its dominance through its 
mighty power. In less than a hundred years, Ger-
many became well known in Europe for the 
strength of its land force. We also observed that 
the customs and people of Germany are diligent, 
thriy and simple, which are most similar to that 
of China. The advantages of Germany are that 
politics does not hindering the people’s sense of 
national prestige, and its people have a sense of 
independence; therefore, rapid progress was made. 
Consequently, Japan learned everything it could 
from Germany since the Japanese Reform for 
thirty years and grew vigorously. China recently 
oen admires Japan’s power without realizing that 
it originated from learning from Germany.« 9 The 
reports submitted by the government officials mak-
ing surveys clearly showed that, compared with the 
United States and Britain, France and Germany 
was more similar to China simply because »The 
rein is indeed similar to that of the empire« and 
there was »No politics hindering the people with 
national prestige.« More explicitly, the difference of 
mode between monarchical power and civil rights 
and the difference between centralization of power 
and decentralization of power still served as the 
criteria for the selection. However, it is said that the 
reasons the laws of France and Germany were not 
selected finally were that the laws of France were 
too perfect and the laws of Germany were too 
profound, which were at odds with China’s actual 

conditions at the time, that the legal reform had 
just started and that the Chinese legal cultural 
tradition of succinctness. 

Based on a round of surveys and comparisons of 
the world powers, the officials reached an agree-
ment that China should learn from Japan in terms 
of political reform and law amending to realize the 
objective of absorbing the essence of Western 
politics and law via Japan. In fact, Huang Zunxian 
had put forward the idea of learning from Japan as 
early as in 1890. But his idea did not attract much 
attention at that time and therefore could not 
possibly become the mainstream opinion. A fur-
ther reason is, for thousands of years China had 
regarded itself as the center of world civilization. 
With the exception of the spread of Buddhism in 
China, the massive Chinese and foreign cultural 
exchange was basically a unilateral export and 
consequently China had always treated Japan with 
contempt. 10 Furthermore, the Chinese personages 
held a vague and incorrect understanding of Japan. 
Huang Zunxian once stated in his Preface of the 
Records of Japan that: »According to my observa-
tion, the Japanese personages are able to discuss 
Chinese books and observe Chinese events. On the 
contrary, the Chinese personages are obsessed 
about the argumentation in ancient Chinese 
books, are content to seclude themselves and refuse 
to pay attention to foreign affairs. Western coun-
tries aside, even Japan which is separated from 
China only by a strip of water, where the sound 
of night watches in China can be heard, and which 
can be reached within one day, is seen by the 
Chinese personages as one of the Three Legendary 
Mountains which is within sight but beyond reach. 

8 Records and Historical Materials 
(1979), first volume, 14–15.

9 Records and Historical Materials 
(1979), first volume, 9–10.

10 Ancient China referred to Japan as 
»Wo« with contempt. See also [Japan] 
K Y (1980) 55. In the 
late Qing Dynasty, Huang Zunxian 
wrote in Records of Japan – Preface of 
Records of Neighboring Country that: 
»Japan has admired China since me-
dieval times and has sent lots of en-
voys to China. Japan learned the 
order of nature, geography, bureau-
cratic establishment, military equip-
ment, national decrees and regula-
tions, spoken and written languages, 
and even as small as food and drink, 

treasures and games, all from the Tang 
Dynasty. Since modern times, Japan 
began to associate with European 
countries and the United States, 
sending ambassadors thereto, and 
also learned the order of nature, geo-
graphy, bureaucratic establishment, 
military equipment, national decrees 
and regulations, spoken and written 
languages, and even as small as food 
and drink, treasures and games, all 
from the West.« But before the Sino-
Japanese War of 1984 and Russo-
Japanese War (1904–1905), Chinese 
people still had traditional perception 
of Japan, there were very few people 
who had the same insight as Huang 
Zunxian. 

Fokus focus

Zhang Zhongqiu 179



This is like Zou Yan taking the Nine as something 
outside the universe which is so absurd that it is 
not worth talking about, this is nothing but nar-
row-mindedness!« 11 However, the Sino-Japanese 
War of 1894 not only severely dampened China’s 
sense of self-respect and arrogance in East Asia, but 
also threw the Chinese government and the public 
into a period of crisis. It was not until then that 
Huang Zunxian’s The Records of Japan drew atten-
tion. For example, Huang Zunxian’s theory of 
political reform and modernization following the 
lead of Japan exerted significant influence on 
reformists such as Kang Youwei and Liang Qichao 
et al. in terms of information and thoughts. 12
Kang Youwei once wrote in the Preface of the 
Records of Japanese Bibliography that: »Russia and 
Japan are the only two countries that grow power-
ful quickly due to political reform in the world. 
Russia is far from China and the results of its 
administration are not written because its lan-
guages are different from the Chinese languages. 
If China now learns the methods and sequences of 
the political reform from Japan, which is very close 
to China, then good results could be achieved 
within three years, which would be very quick. 
Furthermore, the Japanese languages are similar to 
Chinese languages, except for kana characters 
(30%) that do not have many meanings. The 
Japanese have translated some of the essence of 
Western books and we can take advantage of these 
translated works due to Japan’s success …« This 
statement shows the »theory of Japan as a model 
country« in Kang Youwei’s thoughts and also 
reflects the embryo of the later concept of learning 
from Japan which views Japanese learning as a 
shortcut to Western learning. Unfortunately, the 
failure of Wuxu Reform Movement somewhat 
discredited the theory of Japan as a model country, 

but Japan’s power and China’s domestic dilemma 
forced some of the secretaries of the Qing govern-
ment to bring it up again two years later. 13 In the 
27th year of the Guangxu Period (1901), the Liang-
jiang Governor Liu Kunyi and the Huguang Gov-
ernor Zhang Zhidong jointly submitted the Three 
Memorials on the Political Reform to the imperial 
court, putting forward specific strategies for con-
ducting political reform and law amending follow-
ing the lead of Japan. On February 23 of the 27th

year of the Guangxu Period (1901), Yuan Shikai, 
Zhang Zhidong and Liu Kunyi again jointly rec-
ommended that Shen Jiaben and Wu Tingfang 
lead the Law Amending Council under the impe-
rial decree, which stated that: 

We have found that Shen Jiaben, the Zuoshi-
lang of the Ministry of Punishment, has worked 
in the Ministry of Punishment for a long time 
and has a mastery of the criminal law. Shen 
Jiaben, a fourth-ranking government official 
and an envoy to the United States, practices 
foreign affairs and is an expert in Western laws. 
We petition that they should be selected and 
ordered to establish the Law Amending Council 
in Beijing and act as chief editors. They should 
be charged with the task of selecting officials as 
editors, proofreads and revisers. And Wu Ting-
fang could select two or three Western lawyers 
to come to China, who would also bring their 
associates. In recent years, the Japanese science 
of law has been classified into different subjects, 
of which the study and research are also pro-
found. In particular, Japanese civil law is ad-
mired most deeply by Westerners. Japan is a 
country, which has the same culture as China. 
Lots of Japanese doctors of law can read Chinese 
statutes and records of laws and systems of 

11 H Z (2006) 4. And one 
paragraph commenting on the Sino-
Japanese War of 1984 in Story of Li 
Hongzhang Visiting Europe and the 
United States recounted the follow-
ing: »I remember that prior to the 
Sino-Japanese war, China had great 
fame and grand power, all better than 
those of Japan; it was estimated that 
China would probably win this war. 
However, as soon as the war began, 
the fame of China came to nothing 
and the new recruits, new vessels and 
new weapons of China were all lost. 
Putting oneself in the position of 

China would find it was too much to 
bear. Moreover, Chinese people al-
ways looked down upon Japan and 
viewed the three islands as not worthy 
of putting down; but now it was 
beaten by the country that had always 
been despised by it. China always 
took itself to be more powerful than 
Japan, instead was defeated by Japan. 
Wouldn’t China be more embarrass-
ed? Did China also know that malady 
could be hidden for twenty years and 
would break out overnight? China 
had adhered to the old habits without 
knowing it, and had been superficial 

and arrogant. When encountered 
with a vigorous new country, China 
would be defeated.« E et al. 
(1986) 189.

12 Y S, M K
(eds.) (1996) 412–418.

13 On February 2 of the 27th year of the 
Guangxu Period (1901), the secreta-
ries including Yi Kuang and Rong Lu 
jointly submitted memorials. See also 
Lufu Records of the Office of Grand 
Council of State, archived in the First 
Historical Archives of China, volume 
7227, No. 40 Memorial Petitioning for 
Law Amending by Yi Kuang et al.
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dynasty. Furthermore, the local customs and 
practices of Japan are similar to those of China, 
making it easy to learn from Japan. The govern-
ment can also ask the secretaries acting as envoys 
in Japan to seek Japanese doctors of law and 
select one specializing in civil law and one 
specializing in criminal law, and invite them 
to come to China to assist us with our codifica-
tion and translation efforts. In this way, scope 
will be established, tasks will be assigned and 
the personnel will follow orders, making it easy 
to conduct the law amending. Aer the Law 
Amending Council has been established, the 
important provisions of the laws in urgent need 
of amendment should be translated and revised, 
and the amended laws will be promptly pre-
sented to the emperor for review and finally 
announced to have taken effect. The law amend-
ing will be conducted gradually in order to 
achieve perfection. 14

One month later, i. e., April 6 of the 28th year of 
the Guangxu Period (1902), the Qing government 
issued an imperial decree that »As now there are 
various affairs about commerce and negotiation, 
Shen Jiaben and Wu Tingfang are hereby ordered 
to amend all the current laws in accordance with 
the negotiation situation, to consult laws of other 
countries, to conduct careful textual research and 
correction, and to compile an appropriate dra 
in order to achieve adaptability to both domestic 
and foreign circumstances and benefit the ruling 
of the Qing government. Aer the amended laws 
are presented for imperial review, an imperial or-
der will be issued to promulgate these amended 
laws.« 15 Henceforth, Shen Jiaben and Wu Ting-
fang assumed the most important mission of their 
times and went up onto the law amending stage. 
In the 30th year of the Guangxu Period (1904), the 
two secretaries in charge of law amending brought 
up the same suggestion again, emphasizing that 
Japan »became a model of political reform via 
learning from the strengths of several other coun-
tries. China and Japan are of the same culture; 

therefore China should take Japan as standard.« 16
In May of the same year, the Qing government 
established the Law Amending Council, officially 
starting the succession of modern Japanese law by 
China of the late Qing Dynasty.

When we again consider why the Qing govern-
ment finally selected Japan as the target country for 
succession of foreign laws, the causes were very 
complicated. However, the most direct reason was 
to revoke consular jurisdiction following Japan’s 
lead. In 1853, Western powers forced Japan to 
open up its borders. In 1858, the Japanese shogu-
nate was pressed by the United States into signing 
with it The Treaty of Amity and Commerce, and 
later the same treaty with the Netherlands, Russia, 
Britain and France, which were known as the 
»Ansei Five-Power Treaties.« 17 The aforesaid trea-
ties granted the five powers privileges including 
consular jurisdiction in Japan. Japan felt humili-
ated by this, and revoked the consular jurisdiction 
aer many years of effort, in particular by building 
modern legal systems following the example of 
Western countries, which shook up and inspired 
the Qing government to a great extent. On Febru-
ary 2 of the 27th year of the Guangxu Period (1901), 
Yi Kuang and Rong Lu jointly submitted a memo-
rial stating that: 

At the beginning of the Japanese political re-
form, Japan dispatched officials to Western 
countries to learn Western laws, established 
the Law Council to review, approve and prom-
ulgate the amended laws. Japan gradually be-
came more powerful over two decades. The 
other countries took Japanese laws to be the 
same as their own laws, and therefore foreigners 
residing in Japan were willing to be bound by 
the Japanese laws. Consequently, Japan was able 
to exercise jurisdiction by itself, which is the 
clear evidence of the effects of law amending. 18

Besides, some other factors related to such 
opinions also promoted the choice of the Qing 
government. Considering the opinions at the time, 

14 L Y, L Z (coll.) 
(1987) Volume 14.

15 Z S (ed.) (1958) 4864.
16 Lufu Records of the Office of Grand 

Council of State, archived in the First 
Historical Archives of China, Volume 
7227, No. 5.

17 See also S T (1992) 
349–354.

18 Lufu Records of the Office of Grand 
Council of State, archived in the First 
Historical Archives of China, Volume 
7227, No. 40 Memorial Petitioning for 
Law Amending by Yi Kuang et al.
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it was mostly related to politics, education, cus-
toms, written languages, geography, as well as 
human and material resources. In addition, Shen 
Jiaben and Wu Tingfang, the secretaries in charge 
of law amending, stated very clearly in their jointly 
submitted memorial that:

The recent Meiji Reform in Japan was also based 
on law amending. Before new laws were pro-
mulgated, the punishment of dismemberment, 
beheading, registering and confiscating all the 
assets and tattooing had been abolished. Finally, 
the Japanese folk customs had changed tremen-
dously and nation became powerful and pros-
perous very quickly. Today Japan is a power in 
East Asia. China and Japan have the same 
culture, education, written language 19 and so-
cial customs and habits, undoubtedly China can 
draw on the experience of Japan. 20

Previously, Kang Youwei, Zhang Zhidong et al. 
advocated that Chinese personage should study in 
Japan. Zhang Zhidong wrote in the article Learn-
ing Tour that: »Studying in Japan for one year is 
superior to reading Western books for five years. In 
terms of the foreign country to study in, Japan is 
better than Western countries, as Japan is close to 
China and studying in Japan is not that expensive. 
Large numbers of personages could be dispatched 
to study in Japan for the following reasons: the first 
one is that Japan is close to China, therefore it is 
easy to be inspected; the second one is that Japa-

nese language is similar to Chinese language, 
therefore it is easily understood; the third one is 
that Western learning is quite complicated, Japa-
nese people have deleted or modified the unneces-
sary part thereof. China and Japan have similar 
situations and customs, so it is easy to follow the 
lead of Japan, through which we can get double 
results with half the effort. 21 If we wish for refine-
ment and perfection, we can then go directly to the 
Western countries to study.«

The secretaries of the Qing government, such as 
Shen Jiaben, strongly advocated learning from 
Japan versus having to go one step further in order 
to accommodate two issues arising from »referring 
to the laws of other countries.« One was the severe 
shortage of talented people who had concurrent 
mastery of Chinese and Western foreign languages 
as well as law; the other was the difficulty in 
selecting the law to be introduced from so many 
Western legal texts. As was observed at the time, »If 
we wish to translate all the codes of the European 
countries and the United States, the difficulty of 
finding the translators notwithstanding, the books 
are so many that it is impossible to translate all of 
them in the first place.« 22 The above two issues 
would not arise if China selected Japan, because 
there were so many students studying in Japan who 
had concurrent mastery of the Chinese and Japa-
nese languages as well as law. And more impor-
tantly, in the eyes of the Chinese people, Japan had 
already taken the best of Western laws and cul-
tures, including finding the solution to the long-

19 With regard to the »same language« 
mentioned by Shen Jiaben et al. in 
their memorial, I have some additio-
nal remarks. In fact the Chinese 
languages and Japanese languages are 
not identical. Initially, the Japanese 
languages used the Chinese languages 
as a reference and later evolved from 
the Chinese languages. Japanese and 
Chinese languages are all ideograms, 
having many similarities and some-
thing in common with each other. 
Therefore, compared with alphabetic 
Western languages, Japanese langua-
ges are easy for Chinese people to 
learn and master. This alone effective-
ly promoted the selection of modern 
Japan by China of the late Qing Dy-
nasty. Just as Professor Reynolds said, 
»If China elected to rely upon diffe-
rent countries speaking different 
languages, the different ideas and 

doctrines would lead to confusion of 
concepts, ambiguity of words, heated 
debates, opposition and resistance. 
Luckily for China, it had single first-
hand resources on hand, which was of 
the same culture and very easy to ob-
tain. Japan provided over ten years of 
generous help to China during the 
period between 1898 and 1910 which 
was full of ordeals to China.« 
R (2006) 132.

20 Shen Jiaben, Corpus of Ji Yi, Volume 
1, Memorial on Abolition of Severe 
Punishment in the Penal Law.

21 The phrase »getting double results 
with half the effort« is oen seen in 
the arguments of studying law and 
politics in or from Japan. For exam-
ple, seen in the memorial on studying 
law and politics in Japan submitted 
by Yang Shu, Chinese minister to 
Japan, on January 9, 1905 (see also 

Historical Materials of Negotiations 
between China and Japan in Guangxu 
Period of the Qing Dynasty, Volume 68, 
page 35 / total page no. 1317); seen 
also in the memorial on law amend-
ing following the lead of Japan sub-
mitted by Wu Tingfang et al. on 
October 15, 1905 (see also Records of 
Imperial Government in Guangxu Pe-
riod, fih book, page 5431).

22 Shen Jiaben, Corpus of Ji Yi, Volume 
6, Preface of a Complete Collection 
of New-Translated Laws and Regula-
tions.
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term headache facing the Chinese people, i. e., the 
translation of legal terms. 23 Shen Jiaben once 
pointed out on this issue that: »Japan’s old laws 
were mostly the laws of the Tang Dynasty. Japan 
adopted Europeans laws within decades aer Meiji 
and had become a power, which would have been 
impossible to achieve if Japan had just admired 
the forms of European laws. The Japanese emperor 
and the subjects put their heart and soul into the 
same cause, worked hard and aimed high, spared 
no financial resources to translate and edit Western 
books in order to study Western learning and 
rejected the dross and adopted the fine essence 
thereof. They dedicated their entire nation’s atten-
tion to their laws and therefore their national 
power is getting stronger and stronger. All of this 
did not happen by chance.« 24

The »amending of law« in the late Qing Dynasty 
was the requirement and reflection of the »political 
reform« that was taking place in the country at the 
time. The core of the political reform was to 
maintain the survival of Qing government (which 
was suffering from the domestic unrest and foreign 
invasion) during the reformation. Thus, following 
Japan to practice »constitutional governance,« i. e., 
autocracy disguised in constitutionalism, was the 
best choice. This was clearly stated in the secret 
memorials submitted by the secretaries conducting 
surveys such as ZaiZe. It was stated in the secret 
memorials that: 

Last time when I was back in Beijing, I sub-
mitted a memorial petitioning that constitu-
tional governance should be practiced to reas-
sure the public and maintain the national power 

… Judging from the Japanese constitution, 
evidenced by what Marquis Itoh and Dr. Hozu-
mi said, the monarch has seventeen powers … 
Speaking from today’s circumstances, constitu-
tionalism has three most important benefits, 
i. e., perpetuation of the imperial throne, grad-
ual reduction of foreign aggression and putting 
down civil strife … 25

Chen Zhaokui, the chief of staff of the Ministry 
of Finance of the Qing government, stated more 
bluntly in the Memorial on Six Strategies on Estab-
lishment of Law Council and Codification of Laws and 
Regulations: »Therefore, the Japanese constitution-
alism, nominally derived from Britain and the 
United States etc., in fact took the Japanese histor-
ical and social situations as criteria. As the politics 
and laws of Britain were built gradually, those of 
France were a result of autocracy, those of the 
United States and Germany were built on repub-
licanism, only those of Japan were a result of 
honoring the emperor. Consequently, the laws of 
the above countries have lots of discrepancies. As 
China has the same culture and a similar purpose 
of maintaining the empire as Japan, China should 
therefore learn from Japanese constitutional-
ism.« 26 The selection of the political system fun-
damentally determined the selection of the law 
amending. Accordingly, political factors played a 
vital role in the shi of China of the late Qing 
Dynasty from »consulting laws of countries« to 
Japan in terms of introducing foreign laws.

Besides, modern Japan’s attention and support 
also aided the political reform and law amending 
of China of the late Qing Dynasty. Japan was the 

23 »This factor was oen ignored, but 
both reformist and revolutionist all 
relied on it completely. Every effort of 
China to translate Western concepts, 
words and phrases into Chinese lo-
cution failed, ranging from the crude 
translations in the 1830s and 1840s by 
Lin Zexu (1785–1850) and Wei Yuan 
(1794–1856), to the various discor-
dant new words created by Western 
missionaries during their transla-
tions, and down to the rather elegant 
but equally ineffective creation by Yan 
Fu at the turn of the century. The 
Chinese characters of modern Japa-
nese vocabulary used during the Meiji 
era had been completely standardized 
in 1890s, being functionally cohe-

rent. Without this vocabulary, any 
effects of China would be defeated in 
the war and quarrel of words and 
phrases.« (R [2006] 195). 
Professor Reynolds overstates it a lit-
tle when saying that the reform by 
China of the late Qing Dynasty 
»would be defeated,« but Japan’s 
successful translation of Western le-
gal terms using Chinese characters 
did facilitate to a great extent the 
succession of Japanized Western legal 
culture by China.

24 Shen Jiaben, Corpus of Ji Yi, Volume 
6, Preface of a Complete Collection 
of New-Translated Laws and Regula-
tions.

25 See also Records and Historical Ma-
terials (1979), first volume, 174.

26 See also Records and Historical Ma-
terials (1979), first volume, 264–265.
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power that was most active in China’s political 
reform and law amending at that time. There are 
various reasons for this. For example, one reason is 
paying a debt of gratitude to Chinese culture since 
the Tang Dynasty; 27 and another is a strategic plan 
to disseminate Japan’s successful experience in 
China, to significantly cultivate pro-Japan forces, 
and to realize a dream of building a greater Far East 
led by Japan. Take Yano Fumio, the Japanese 
plenipotentiary ambassador to China from March 
1897 to December 1899, as an example, he once 
orally presented and wrote letters to Chinese offi-
cials that the Japanese government had undertaken 
to bear the costs of two hundred Chinese students 
studying in Japan. He wrote about it in the secret 
letter to Japanese Foreign Minister Nishino Jiro 
that:

To spread the new Chinese talents influenced by 
Japan in the old empire is the best strategy of 
building up Japanese influence in East Asia. 
Those students studying military affairs will 
not only follow the example of the Japanese 
military system, but they will also rely on Japan 
for military supplies. In this way, the military 
affairs of the Qing troops will be Japanized. 
Those students studying science will surely have 
a close relationship with Japan due to their jobs, 
which will expand Japanese industry and com-
merce in China. Students who major in law and 
politics will surely treat Japan as the role model 
during China’s future reform. If this is the case, 
then not only will the Chinese government and 
the public trust Japan twenty times more than 
before, but Japan will also be able to expand its 
influence immeasurably in China. 28

According to Professor Reynolds, this letter is a 
typical example demonstrating Yano Fumio’s 
shrewdness in terms of advancing and protecting 
the interests of his own nation. 29 In fact, the later 
historical development almost corroborated Yano 
Fumio’s letter, at least in the areas of law and 
politics. As stated above and below, Japan provided 
various forms of support to China of the late Qing 
Dynasty in terms of political reform and law 
amending 30 and branded China’s political reform 
and law amending with a deep Japanese mark, so 
that the modernization of Chinese law began with 
Japanization. 

II. Selection of Channels and Approaches by 
China of the Late Qing Dynasty for 
Succession of Modern Japanese Law

Aer China of the late Qing Dynasty had 
determined the target country for succession, in 
terms of the channels and approaches for the 
succession, several fairly effective methods were 
adopted including studying aboard, translating 
foreign texts, making survey trips and hiring for-
eign experts. First of all, studying in Japan during 
the late Qing Dynasty can indeed be compared to 
the grand occasion of Japan dispatching envoys to 
the Tang Dynasty in those years. 31 Slightly differ-
ently yet far better, among the Chinese students 
studying in Japan, quite a large group of students 
studied law and politics. 32 There were many rea-
sons for this. One interesting reason was that those 
who studied law and politics could later become 
government officials, which conformed to the 
Chinese value orientation of official standards. Of 

27 For example, on October 27, 1899, 
one military officer dispatched by 
Sichuan Province wrote in his diary 
aer visiting the newly appointed 
Japanese chief of the general staff
Ōyama Iwao with one peer that: »We 
visited the Japanese chief of the ge-
neral staff Marshal Ōyama Iwao to-
day and talked about uniting efforts 
today. He said with utmost modesty 
and sincerity that since the Tang Dy-
nasty, Japan had learned food, drink, 
garment, daily life and knowledge 
etc. from China. Today, Japan is wil-
ling to assist China, not only because 
China and Japan are so closely related 
and share common interests, but also 

because Japan wants to pay a debt of 
gratitude.« (Quoted from a secondary 
source, S K [1983] 
115).

28 Quoted from R (2006) 
32–33.

29 See also R (2006) 32.
30 Among which the crash plan of law 

and politics made in response to 
China’s need for talents in law and 
politics had a profound influence. 
This plan started from the first batch 
of 94 students in May 1904 (of which 
67 students graduated in April 1905), 
ended with the fih batch of 843 
students at the end of 1906 (of which 
385 students graduated in April 

1908). Japan dispatched the then 
most famous scholars as teachers, 
such as Me Jiro, Shida Kotaro, Okada 
Asataro and Oka Shigejiro. Except for 
Me Jiro, the other three scholars were 
all foreign experts hired by China of 
the late Qing Dynasty for law amen-
ding, who compiled almost all the 
dra laws proposed by the Law 
Amending Council. Through this 
plan, talents in law and politics and 
professional knowledge rapidly pass-
ed on to China (see also R
[2006] 56–58).

31 See also S K (1983).
32 See also W X, O S

(eds.) (1996) 323.
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course, the urgent need and practicality of law and 
politics at that time may be one of the reasons; 
especially the scholarly notion of »Every man has a 
duty to his country« played an important role at 
that time. For example, the Studying Abroad Year 
Book edited by the students studying in Japan cast 
light on the true state of mind of many students 
who studied in Japan in order to save China from 
extinction: »We traveled over a thousand miles to 
study in Japan, cutting through the big wind and 
waves on our way. We are living away from home 
and country, and treating the hardships we suffered 
as sweetness. Why are we so eager to study in 
Japan? When the thousands of students studying 
in Japan are asked about their aspirations, there is 
no one who does not say that we so much fear that 
the China’s political situation is dire, that the 
knowledge is not acquired, that society is corrupt-
ed, that China’s territory is shrinking daily and 
our powerful neighboring country is trespassing. 
We would rather sacrifice our comfort and pleas-
ure for the moment, be conscientious and do our 
best, in order to get long-lasting and indefinite 
future happiness, which is our great wish.« 33 We 
can get a general idea about the specific reasons 
why Chinese people studied law and politics in 
Japan in the late Qing Dynasty and its unprece-
dented splendor from the research conducted by 
Professor Wang Jian. 34

So, many talented students who studied law 
and politics in Japan provided a lot of intellectual 
support for the succession of modern Japanese 
law by China of the late Qing Dynasty. Transla-
tion of books was one of the direct benefits. 
According to statistics, from 1902 to 1904, the 
quantity of translated foreign books reached about 
533 varieties, of which only 130 varieties in West-
ern foreign languages came from Britain, the 
United States, France and Germany, accounting 
for 24.5%; however, 321 varieties were translated 
from Japanese, accounting for 60.2%. 35 From 
1896 to 1911, of the 958 varieties of books trans-
lated from Japanese into Chinese, 778 varieties 

were related to social sciences, accounting for 
81.2%, of which politics and law amounted to 
the as many as 194 varieties. 36 Professor Li Gui-
lian’s study also reveals that the Law Amending 
Council led by Shen Jiaben translated into a total 
of 103 varieties of books in four batches, of which 
38 varieties of books were translated from Japanese 
into Chinese, accounting for about 38% of all 
translated books. 37 These two statistics also reveal 
the significance of translations in the succession of 
foreign laws by China of the late Qing Dynasty and 
the Japanese inclination thereof. Just as Shen Jia-
ben said, »Consulting the laws of other countries 
and putting the most emphasis on the translation 
of books.« 38 Apparently, the translation of Japa-
nese legal materials was the priority in translation 
of books. 

In the 33rd year of the Guangxu Period (1907), 
the secretary in charge of law amending Shen 
Jiaben, also found that what was equally important 
in the translation of books was conducting inves-
tigations and surveys. He put forward in his me-
morial that:

What is equally important in the translation of 
books is conducting investigations. In recent 
years, the quantity of people studying aboard 
has become large, and various political and law 
books have been compiled and translated. 
Although some points in these books can be 
used as reference, the books on a whole either 
stick to one type of theory, or are not about 
current legal systems; therefore, none of these 
books could be relied upon as invariable stand-
ards. Last year I submitted a memorial recom-
mending Dong Kang, the Houbulang of the 
Ministry of Punishment etc. to go to Japan to 
inspect its legal systems. They only investigated 
the Japanese sentencing and prisons before they 
returned to China due to insufficient funds, let 
alone investigate European and American legal 
systems. That’s why more investigations should 
be conducted. 39

33 Book of Students Studying in Japan, 
Tokyo Intelligence Inspiring Press, 
13. Quoted from a secondary source:
W X, O S (eds.) 
(1996) 317–318. Chinese students 
studying in Japan indeed made very 
important contributions to the re-

form in the late Qing Dynasty, for 
details see also: Chinese Students 
Studying in Japan and the Reform 
in the Late Qing Dynasty (2002).

34 See also W J (2001) 76–112.
35 See also H F (1983), the 

statistics cited 183–185.

36 W X, O S (eds.) 
(1996) 328.

37 See also L G (1994) 30.
38 See also Records and Historical Ma-

terials (1979), second volume, 838.
39 See also Records and Historical Ma-

terials (1979), second volume, 838.
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The field survey of legal systems started with the 
survey of politics by five government officials of the 
Qing government. Actually, it was all inspired by 
Japan and proceeded to treat Japan as a role model. 
Therefore, as early as in the 31st year of the Guang-
xu Period (1905), Shen Jiaben and Wu Tingfang 
had especially submitted memorials to petition for 
it. They held the view that »at the beginning of the 
Japanese law amending, Japan had dispatched 
officials to France, Britain and Germany several 
times to learn the essence of Western European 
legal theories and import them to Japan. Then 
Japan gathered together the strong points of other 
countries’ laws and compiled its complete code. 
The Japanese litigation laws, its sentencing and 
prison regulations and penal system are all brilliant 
and complete. As a result, Japan is able to make all 
the foreigners residing in Japan willing to be 
bound by its laws and to exercise jurisdiction by 
itself. The key reason for this is that Japan has 
repeatedly dispatched officials to conduct sur-
veys.« 40 Therefore, in the 32nd year of the Guangxu 
Period (1906), as recommended by Shen Jiaben, 
Dong Kang, et al. were authorized to go to Japan to 
make an inspection on the matters related to 
sentencing and prisons. 41 In the first year of the 
Xuantong Period (1909), Li Jiaju, a high govern-
ment official in charge of the inspection of con-
stitutionalism, was also dispatched Japan to make 
an inspection of its judicial system. Li Jiaju sug-
gested in his inspection report that, »China should 
now prepare provisional constitution making. 
There are several key points for this. The first one 
is independence of trial and decision, which 
should be prepared in earnest; the second one is 
judicial personnel, who we should train with 
special care; the third one is codification of the 
penal code, which needs to be divided into several 
stages; the fourth one is civil code and commercial 
code, for which we should investigate customs; the 
last one is civil procedure and criminal procedure 
law, which need to be codified as soon as possi-

ble.« 42 Judging from the historical facts, the above 
suggestions played a practical part in the political 
reform and law amending in the late Qing Dynasty, 
and hence we can see that investigations and 
surveys played an important role in the succession 
of modern Japanese laws by China of the late Qing 
Dynasty.

Another important approach for succession of 
modern Japanese laws by China of the late Qing 
Dynasty was to directly hire Japanese experts to 
participate in China’s legislation and legal educa-
tion. Under the approval of Shen Jiaben, the 
Japanese experts were sent to China at the time 
to participate in the lawmaking, including Okada 
Asataro, Matsuoka, Shida Kotaro and Oka Shige-
jiro. Okada Asataro mainly took charge of draing 
the criminal law and organization law of courts, 
Matsuoka took charge of draing the civil law and 
litigation law, Shida Kotaro took charge of draing 
the commercial law and Oka Shigejiro took charge 
of draing the penal law. Considering the accom-
plishments of law amending in the late Qing 
Dynasty, all foreign experts of law hired by the 
Qing government seemed to be Japanese and they 
participated in the making of almost all new 
laws. 43 Dong Kang, who participated throughout 
the law amending, said that, »the Law Amending 
Council was established upon request aer the 
chaos in the year of Gengzi. At first it was on the 
former site of the Code Council. Later it was 
expanded to set up a law school. Japanese doctors 
of law were hired to participate in the codification, 
including Dr. Okada, Dr. Shida and Dr. Matsuoka 
et al. The dras of six major laws were all from 
Japanese doctors of law.« 44 The Japanese experts 
draed laws for the Qing government and partici-
pated in the legislative debates following the mode 
of the then Japanese laws, consequently the dra 
laws made by the Law Amending Council of the 
Qing Dynasty were referred to by some people at 
that time as »Japanese Laws.« 45 The appropriate-
ness of such reference aside, one point is clear: the 

40 Quoted from L J, I O
(eds.) (1996) 203.

41 See also H Q et al. (eds.) 
(2005) 638–699, Report on Inspec-
tion of Japanese Sentencing and Pri-
sons.

42 See also Records and Historical Ma-
terials (1979), second volume, 879.

43 In China’s modern history, besides 
Japanese, foreign experts from Eu-

rope and the United States, such as 
Hart, William Alexander Parsons 
Martin, Padoux, Blume, Escarra, Lo-
bingier, Goodnow and Pound et al., 
participated in China’s law amend-
ing. But those who actually partici-
pated in the law amending seemed all 
to be Japanese experts in the political 
reform and law amending in the late 
Qing Dynasty. For related informa-

tion, see: Western Laws Introduced 
into China: Foreigners and the Re-
form of Chinese Law in Modern 
Times (2001).

44 H Q et al. (eds.) (2005) 469.
45 See also L G (1994) 30–32.
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effect of the Japanese factor in the primary state of 
the modernization of Chinese legal system does 
not seem to be less than the influence Tang Law 
exerted on Japan in those years.

When the Japanese experts were hired to partic-
ipate in the lawmaking of the late Qing Dynasty, 
Japanese teachers were also hired to provide sup-
port for China’s law education. The above-men-
tioned four Japanese experts were all part-time 
teachers at Imperial University of Peking as well 
as holding the position of investigators of the Law 
Amending Council. We can know from the List of 
Japanese People Hired by the Qing Empire edited by 
the Japanese Ministry of Foreign Affairs in 1909 
that, at the time there were 405 Japanese teachers 
in China, of which 19 teachers were teaching law 
and politics, 3 teachers were teaching policing, and 
the other the remaining subjects 241 teachers were 
teaching were unspecified. The teachers teaching 
law and politics and policing were outnumbered 
only by those teaching industry (39) and science 
(34), and were more than those teaching other 
subjects. 46 In this respect, we can see the deep 
relationship between China’s modern legal educa-
tion as part of the legal culture and hiring of 
Japanese experts.

In terms of determining the contents and se-
quence of selection of foreign laws for the purpose 
of succession, China of the late Qing Dynasty, 
under the stress of the circumstances, considered 
Western countries at first instead of Japan with a 
preference given to international law. Lin Zexu set 
a precedent. For the 20 years aer the Opium War, 
it was still the same case. According to the data 
collected by later generations, over a period of over 
30 years from 1861 to the eve of Wuxu Reform 
Movement, over 18 kinds of laws were translated, 
of which 8 kinds were public international laws, 3 
kinds were judicial judgment laws, 3 kinds were 
military laws, and 4 kinds were other laws. In 
addition, the translation of legal treatises had not 
yet started. Surprisingly, none of these translated 
works were from Japan. 47 This is enough to show 
that before the Wuxu Reform Movement, the 
Chinese people still focused on Westerns’ powers 

and had not yet taken note of the Japanese laws. 
However, aer the Wuxu Reform Movement (par-
ticularly the start of the political reform and law 
amending) China of the late Qing Dynasty had 
not only noted the advanced character and con-
venience of modern Japanese law, but also re-
garded the succession of Japanese law as its mis-
sion. However, facing the entirety of Japanese, in 
terms of selection of contents and the sequence of 
selection, the Qing government did not seem to 
have established a unified plan. Perhaps, precisely 
because of a process review and the result of a 
modern perspective, the selection seemed to have 
some sort of order.

According to my observation, the law, legal 
experts and legal doctrines were introduced almost 
around the same period, which should be related 
to the guidelines of the Law Amending Council 
led by Shen Jiaben on law amending. He even put 
forward that the translation of books, surveys and 
compilation were equally important and import of 
laws, the introduction of science of law and the 
hiring of experts should be carried out at the same 
time. 48 However, in terms of the succession of law 
and the science of law, international law was not 
mentioned with preference. Instead, criminal law, 
administration of justice and penal law were made 
a priority. This is evidenced by Japanese law and 
legal treatises translated by the Law Amending 
Council, as recounted by Shen Jiaben. The trans-
lated works spanning four batches include, Japa-
nese Current Criminal Law, Japanese Amended Crim-
inal Law, Japanese Army Criminal Law, Japanese 
Criminal Procedure Law, Japanese Prison Law, Japa-
nese Tribunal Organic Law, Lectures on Japanese 
Criminal Law, Japanese Criminal Law Theory, Japa-
nese Prison Visiting Record, Japanese Dra New Crim-
inal Law, Code Theory, Penology, On Prison Affairs, 
Japanese Tribunal Organization Legislative Theory, 
Japanese Commercial Law, Japanese Civil Law (Un-
finished), Japanese Bankruptcy Law Theory by Kato 
Masaharu, Japanese Measures on Foreign Countries 
aer Amendment of Treaties, Japanese Amended Crim-
inal Procedure Law, Japanese Current Civil Procedure 
Law, Outlines of Nationality Law and Memorandum 

46 Quoted from W X, O 
S (eds.) (1996) 338.

47 See also L G (1994) 24.
48 See also Records and Historical Ma-

terials (1979), second volume, 
837–839.
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by Investigator Shida Kotaro, Japanese Civil Procedure 
Law Annotated, Japanese Criminal Procedure Law 
Theory, Japanese Civil Procedure Law Outlines, Japa-
nese Inheritance Law by Okuda Gijin, Okuda Civil 
Procedure Law, Japanese Law Dictionary, and the 
uncompleted translation work Civil Law Rational, 
General Principles, Right in Rem and Right in Perso-
nam written by Matsuoka Taro. We can see from 
these translated works that although some were 
on private law, such as civil law and commercial 
law, they were limited in quantity compared with 
criminal law, administration of justice, judgment 
and the penal law, which were public laws. To-
gether with the fact that the dra constitution of 
the late Qing Dynasty was mainly based on the 
Meiji Constitution, 49 we can gain an impression of 
the selection of modern Japanese legal culture for 
succession by China of the late Qing Dynasty in 
that the law, science of law and legal experts were 
introduced almost around the same period, that 
more emphasis was put on public law rather than 
the private law, and that the criminal law, admin-
istration of justice and the penal law were given 
priorities.

China of the late Qing Dynasty made such a 
selection for some reasons. Considering the data 
on hand, the most critical factor is revoking con-
sular jurisdiction. Consular jurisdiction was origi-
nally a consequence of the excuse given by Western 
powers that the laws of the Qing Dynasty, i. e., 
criminal law, trial and penal law, were those of a 
barbaric and backward state. 50 So, the amending 
of relevant laws in this sense was directly related to 
the revoking of consular jurisdiction. Although 
this was more of an excuse for the Western powers, 
the Qing Dynasty, who was already in a weak 
position, had no choice but to take it seriously. 

As Shen Jiaben quoted, referring to a Japanese legal 
expert’s insistence on the notion that only one 
method of capital punishment should be reserved, 
»as Doctor Okada put it, a lot of countries have 
abolished capital punishment. Those who preserve 
capital punishment all adopt only one execution 
method. Nowadays, if China were to improve its 
penal law while still preserving two execution 
methods of capital punishment of decapitation 
and hanging as against the world trend, foreigners 
reading the amended penal law in the future 
would still view it as a barbaric and uncivilized 
law, which would definitely be a big hindrance to 
the reclamation of our rights and the correction of 
the treaties.« 51

Another factor related to consular jurisdiction 
is that the Western powers, by signing certain 
treaties, once sought to abandon their judicial 
privileges in China as soon as the reformed penal 
system of the Qing government had conformed 
to the legal norms. 52 Although such treaties were 
later proved insincere, they nonetheless exerted 
influence on the Qing government’s selection. Ac-
cording to the records of Manuscript of the History 
of Qing Dynasty – Treatise on Penal Law,

aer the year of Geng Zi of the Guangxu Period 
(1900), the Western countries remade treaties 
and the Chinese government pushed to have the 
Western countries revoke such treaties; how-
ever, the ambassadors of these countries refused 
on the ground that the Chinese legal system was 
still not perfect. Only when the Chinese govern-
ment forced the issue did these Western coun-
tries announce that they would agree to aban-
don the consular jurisdiction if the trial could 
be improved in the future. This announcement 

49 See also L Z (comp.) (1976) 
137–148.

50 Shen Jiaben stated in his memorial 
submitted to the emperor that »we 
did a careful comparison between 
Chinese law and the laws of other 
countries and found that although 
the spirit of the laws of other coun-
tries is within the sphere of Chinese 
law, the penal systems and charges are 
different. In general, the penal laws in 
Western countries are usually less se-
vere than that of China … Therefore, 
Westerners oen criticize the Chinese 
severe punishment as cruel, and the 
foreigners residing in China all use 

this as an excuse to be free from the 
Chinese law … Revoking extraterri-
toriality in the first place is key to 
China’s political reform and self-reli-
ance.« (Shen Jiaben, Corpus of Ji Yi, 
Volume 1, Memorial on Abolition of 
Severe Punishment in the Penal 
Law.)

51 Shen Jiaben, Corpus of Ji Yi, Volume 
3, Notion of Only One Execution 
Method for Capital Punishment.

52 In the 28th year of the Guangxu Pe-
riod (1902), the Qing government 
entered into the Renewed Treat of 
Commerce and Navigation with Bri-
tain, Article 12 of which provided 

that »China desires deeply to amend 
its laws in order to have the same laws 
with Western countries, Britain un-
dertakes to use its best endeavors to 
assist China in this regard. Once Bri-
tain is satisfied to find that the laws 
and trials in China and all other 
matters related thereto have reached 
perfection, Britain is willing to re-
nounce its extraterritoriality.« (New 
Decrees of Guangxu Period in the 
Qing Dynasty, sixth book, page 18). 
Later, the Qing government renewed 
this treaty with other powers.
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was recorded in the treaties. Therefore, the Law 
Amending Council was established in the 28th

year of the Guangxu Period (1902) under the 
imperial decree »consulting laws of other coun-
tries to achieve adaptability to both domestic 
and foreign circumstances according to the 
negotiation situations« with the purpose to 
amend the laws in order to make the Western 
countries give in. Diplomacy depends on na-
tional strength, so the once lost rights cannot 
simply be reclaimed by words. Therefore, even 
though law amending has always been empha-
sized, it produced little effect by the time the 
cornerstone of a nation was damaged. The legal 
system should not take the blame.

If we discuss these issues further, we will find 
that such selection in the late Qing Dynasty also 
had a certain inherent connection with the tradi-
tion of Chinese legal culture. The Chinese legal 

culture has a long history. However, it has been 
basically characterized by a criminalized public law 
culture. The civil law and commercial law have had 
no corresponding basis and have been curbed by 
criminal law, and thus have not developed well. 
Thus, traditionally, China’s regulation of various 
social relations had mostly relied on the criminal 
law and the criminal-law-like administrative laws 
and regulations, which had basically not been 
changed till the late Qing Dynasty. Without doubt, 
such a tradition of legal culture would have un-
doubtedly exerted influence on the selection of 
foreign laws by China of the late Qing Dynasty for 
succession. From a legal transplantation point of 
view, this reflects the »theory of legal culture 
identity,« 53 as coined by the Japanese jurist Pro-
fessor Masaji Chiba.

n

Bibliography
n Chinese Students Studying in Japan and the Reform in the Late Qing Dynasty (2002), Nanchang: Jiangxi Education Press
n E, C et al. (1986), Story of Li Hongzhang Visiting Europe and the United States, in: Towards the World Series, edited by 

Z S, first part, ninth book, Changsha: Yuelu Publishing House
n H Q et al. (eds.) (2005), Dong Kang’s Corpus of Law, Beijing: China University of Political Science and Law Press
n H F (1983), Students Studying in Japan in the Late Qing Dynasty, Taipei: Taiwan Central Research Institute
n H Z (2006), The Records of Japan, punctuation collating by W Z et al. first volume, Tianjin: Tianjin 

People’s Press
n K Y (1998), The Sixth Written Statement Submitted to Emperor of Qing Dynasty, in: K Y, Political Essays, 

edited by T Z, Beijing: Zhonghua Book Company
n K Y (1980), History of Japanese and Chinese Cultural Exchange (translated by Hu Xinian), Beijing: The 

Commercial Press 
n L G (1994), The Law Reform in Modern China and the Japanese Influence, in: Research of Comparative Law
n L Y, L Z (coll.) (1987), Memorials Submitted by Yuan Shikai, Tianjin: Tianjin Ancient Books Publishing 

House
n L J, I O (eds.) (1996), Outline of History of Chinese and Japanese Cultural Exchange – Legal System Volume, 

Hangzhou: Zhejiang People’s Press
n L Z (comp.) (1976), Research on Modern Chinese Legal System Evolution, Taipei: Zhengzhong Book Company
n M C (1997), Legal Diversity: from the Japanese Legal Culture to General Theory (translated by Qiang Shigong et al.), 

Beijing: China University of Political Science and Law Press

53 According to Masaji Chiba, »the 
theory of legal culture identity main-
tains the identity of legal culture and 
also promotes the change of its con-
stituent variables in order to adapt to 
constantly changing circumstances. 
The motivation for change may be 
societal, i. e., the internal activity of 
legal subjects (which cultivates legal 
culture), and may also come from 

external stimulation. In whichever 
situation, the theory of identity is 
presumed to provide a certain stan-
dard to legal subject, a kind of society 
of legal culture. This standard pro-
motes and also limits the selection by 
the subject in terms of how and to 
what extent should the current legal 
system, society, legal order and legal 
culture be amended, replaced and 

preserved, in particular, how and to 
what extent should the legal system 
assimilate or reject local and extrater-
ritorial factors« (see M C
[1997] 179, and above and below.)

Fokus focus

Zhang Zhongqiu 189



n Records and Historical Materials (1979): The Records and Historical Materials of the Preparation for Establishing Constitu-
tionalism in the Late Qing Dynasty, ed. by the Archives Department of Ming and Qing Dynasties of the Palace Museum, 
Beijing: Zhonghua Book Company

n R, D (2006), China: 1898–1912: The Xinzheng Revolution and Japan (translated by Li Zhongxian), Nanjing: 
Jiangsu People’s Press

n S T (1992), General Introduction of History of Japan (translated by Wang Xiangrong et al.), Beijing: The 
Commercial Press

n S K (1983), History of Chinese People Studying in Japan (translated by Tan Ruqian et al.), Beijing: Joint 
Publishing Company

n W J (2001), The Law Education in Modern China, Beijing: China University of Political Science and Law Press
n W X, O S (eds.) (1996), Outline of History of Chinese and Japanese Cultural Exchange – History Volume, 

Hangzhou: Zhejiang People’s Press
n Western Laws Introduced into China: Foreigners and the Reform of Chinese Law in Modern Times (2001), Beijing: China 

University of Political Science and Law
n Y S, M K (eds.) (1996), Outline of History of Chinese and Japanese Cultural Exchange – Ideology 

Volume, Hangzhou: Zhejiang People’s Press
n Z S (ed.) (1958), Records of Imperial Government in Guangxu Period, Beijing: Zhonghua Book Company
n Z W, L Y (comp.) (2000), Records of Old Dreams of the Reform: the »Self-Reform« Movement of China a 

Hundred Years before Wuxu, Beijing: Joint Publishing Company

Rg 22 2014

190 China’s Selection of Foreign Laws for Succession in the Late Qing Dynasty


