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Marianna Muravyeva

History of Social Law in Russia

1 The Emergence of Social law: between
Private and Public

In Russia, social law includes social security and
social work as two major directions of social
legislation, and they are often considered one of
the major policy issues because they involve the
protection of social and economic rights, the guar-
anteeing of which is still viewed as a primary
function of the state

Art. 7 of the Constitution declares Russia a
»social states, where:

the labour and health of people shall be pro-
tected, a guaranteed minimum wage shall be
established, State support shall be provided for
the family, motherhood, fatherhood and child-
hood, to the disabled and to elderly citizens, the
system of social services shall be developed and
State pensions, allowances and other social se-
curity guarantees shall be established.”

As we see, article 7 outlines the main compo-
nents of social law: health and labour provisions,
minimum wage, state support for the family, pro-
tection of the disabled and elderly. Such an attitude
is based not only on Soviet heritage, but also on the
pre-revolutionary legal focus on the underprivi-
leged and vulnerable groups, which required addi-
tional protection from the state and society.

Some Russian scholars tend to trace the origins
of social law all the way back to medieval times.
This is usually done by scholars who view social
law as emerging from the state supported charity
work and eventually evolved into social security.
According to this position, Prince Vladimir’s
Church Regulations of 996 — which launched the
first hospitals, alms houses and formally separat-
ed the jurisdiction between the prince and the
Church as well as insisting that the Church should
take up the issue of charity by supporting the sick
and needy — should be considered the first legal
act by the central authorities to establish the state

The Constitution of the Russian Fe-
deration (1993), available at: http://
www.constitution.ru/index.htm.
Accessed 20.04.2016.

3 Barrova (2013).
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4 LINDENMEYER (1996).

system of social support institutions.> However,
such an approach is based on a very particular view
of Russian public history as well as a misinter-
pretation of the relationships between the Church
and the prince’s powers in the early medieval and
medieval periods. More substantiated approaches
trace Russian state promoted social support sys-
tems to the late 17th century, when the state
established a chain of alms houses for the poor
and sick and introduced a formalized list of rules
for determining the need for social support, i.e.
admission to such houses (disability, inability to
work, old age, mental state, etc.).? This tradition
was continued by Peter I, who also introduced
proto-pensions and other benefits, mostly for the
military (especially those disabled in war) and
retired officials. It was Catherine IT who established
the state-sponsored system of social services as part
of her administrative reform of 1775. The newly
founded system was once more reformed to create
the Department of the Institutions of Empress
Maria Fedorovna, which managed the charitable
institutions, such as Foundling homes, schools and
hospitals, under the patronage of the Royal Fam-
ily.*

Those scholars who see social law and social
security law as based on the system of social
insurance trace the origins to the law on social
insurance offices at the state-owned mining indus-
tries of 1861, which introduced benefits for the sick
as well as pensions for the disabled, widows and
orphans of miners. For them, the period before
1917 was the time when social security was usually
a matter of negotiation between the owners of
enterprises and their workers, that is, it was op-
tional. This stood in stark contrast to the compul-
sory security provided by the state at state-owned
factories and manufactures. In 1918 the system of
state-sponsored social security was introduced by
the Bolsheviks; it was based on the principle of
sequality for all¢, but only provided support for the
working class. The 1930s saw the emergence of a
depersonalised state support system that financed

2 Mev’Nnikov/ Kaorostova (2005);
Gusov et al. (2010).
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social benefits and pensions through state enter-
prises and included all Soviet citizens. This system
collapsed in 1991 and gave way to the new con-
stantly reforming social security aiming at univer-
sal support but which needs to prioritise.” As we
will see in this analysis, the shape of the social
security system and its legal provisions are heavily
dependent on the economic forms Russia has
experienced: the move to capitalism, then to social-
ism and back again to capitalism and market
economy. Each of these economic forms changed
the life of people, labour and civil law dramatically.
There is a general agreement that the Soviet
system of social security provided egalitarian sup-
port for all regardless of actual income level and
need for such support. As a result, Soviet social law,
although an important area of legislation, served as
an instrument of power and formal tool of control.
With the transition to the market economy, the
state had to come up with new social legislation
strategies that would provide not only plausible
regulation but would also truly protect human
rights and guarantee the minimum quality of life
provided for in the Russian Constitution.®

2 What is Social Law?

There are two approaches to social security
highlighting the different aspects of social law:
economic and legal. Scholars have been debating
the essence, notion and method of social law over
the course of the past 80 years. This eventually
culminated in a major historic debate that gave rise
to the social security law as a separate branch of the
Russian legal system in the 1970s and 1980s.

Scholars using the economic approach to social
security viewed all types of social services financed
through the social consumption funds, including
free school education, social housing, leisure activ-
ities, and all types of pensions and benefits, as
objects of social law regulation.” Those scholars
who used the legal approach to social security, used

Roik (2005); UKHALINA (2009).
ZAKHAROV/ TucHKOVA (2005);
MIKHALEV (1996); ARHANGELSKY
(1998); ARAKCHEEV (2003).

KuasiB1 (1986); IvANKINA (1979).
Docapov (1926); SEMAsSHKO (1938).
VIGDORCHIK (1925); DURDENEVSKY
(1929).

(2004).

Forum forum

the idea of social justice as their point of departure,
that is, that the State and society should protect
those who are in actual need of help. In the 1920s
and 1930s, scholars such as Vasilii Dogadov and
Nikolai Semashko developed the concept of social
risk groups, and these groups should be supported
via a justifiable distribution of collective funds.®
They also introduced the notion of »a difficult life
situationg, that is, the situation assessed as warrant-
ing state sponsored help. However, in their opin-
ion, considering the devastating impact of the Civil
War, all Soviet citizens deserved such help. The
majority of them also used the term »social insur-
ance« rather than social security, thus underlining
that contributions to the collective insurance fund
should be made by individuals and enterprises
alike.” Due to the specificity of the period, it was
the medical profession that started the discussion
on social law and social security, thus continuing
the pre-revolutionary tradition of treating social
services as a task primarily for medical practitioners
rather than lawyers. To this end, Natan (Nikolai)
Vigdorchik (1874-1954) was a physician and social
democrat who practiced in the working class
neighborhoods of St. Petersburg. He was particu-
larly involved in the development of social insur-
ance policies for workers and published a great deal
on the topic starting in 1909. By the 1920s, he was
considered a leading authority on social insur-
ance. '’

At the time, social law belonged to administra-
tive law and was referred to as the >law of social
culture« that included legal provisions on educa-
tion, health and social security to ensure human
development and protection.'" Vladislav Durde-
nevsky’s definition laid the foundation for the later
discussions on social law and its sphere of regula-
tion. This approach also reflected the social legis-
lation of Stalin’s industrialisation that relied on
class differentiation. Social security was intended
for the working people employed by the state
enterprises; in other words, those who were self-
employed and all the peasants were excluded from

10 ViGDORCHIK (1909); VIGDORCHIK
(1912); VIGDORCHIK (1915);
VIGDORCHIK (1917). See also RETNEV

11 DURDENEVSKY (1929) 8-10.
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the benefits of the state support. However, just as
prior to the revolution of 1917, the area of law
dealing with social security provided assistance to
some social groups but not to others. It could even
be said that pre-revolutionary legal provisions per-
mitted greater access to social security benefits,
even if this access was not based on the concept
of social justice and equality as Soviet law and the
Soviet Constitution of 1936 implied."*

The new discussion on the essence of social law
emerged in the 1970s, when the USSR ratified the
ICESCR and started its active participation in the
ILO. The new pension law of 1954, the law on
pension provisions for the collective farm workers
of 1964 and the new social insurance law of 1970
stimulated Soviet lawyers to revise the previous
approach to social and social security law. Vitaliy
Andreev, who started the discussion in the early
1970s, insisted that social law should work closely
with social support in order to assist those unable
to work and provide for themselves: the elderly,
disabled, mothers caring for their children, etc.
According to Andreev, the law should, further-
more, include medical and rehabilitation sup-
port.” Others did not share his opinion. The
representatives of labour law treated sick leave,
compensations for industrial accidents and health
injuries (including the disabilities resulting of it) as
a part of social law. ' By the 1990s, the majority of
lawyers agreed that social law should include the
regulation of support for social groups in difficult
life situations and those unable to work (due to
age, health or parenthood). Moreover, it should
also include legislation on social protection and
guarantees of social rights, such as the right to
labour and social benefits."

Russian social law is a fairly young discipline,
and for this reason, scholars primarily focus on
current issues. The history of social law and social
security law is very much in its early stages and
does not have a separate historiography to speak of.
In the following sections, I will outline existing
approaches to various institutions of social law in

Frrzpatrick (1993); ARAKCHEEV 16 TucHkova (2016).
(2003).

ANDREEV (1974).

BATYGIN (1979); IvaNovA (1983);
Kuzmina (1982); SHAIKHATDINOV
(1986); GusHCHIN (1982).

Gusov et al. (2010); ZAKHAROV /
Tucukova (2005); FETIUKHIN (1998).

et al. (2007).
18 Rarikova (2011).
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order to highlight its contemporary understanding
and how they are viewed historically.

3 DPensions, Sick Leave and Unemployment:
Social Security for (non)Working People

Current Russian legislation includes several
types of pensions, most generally, those based on
previous working experience and so-called »social
pensions, that is, for those people who do not
have the right to a regular pension. Working
pensions further include pensions based on retire-
ment age (55 for women and 60 for men) and the
number of years worked (no less than 15 years),
pensions for special categories of workers (officials,
the military, judges, etc.) and disability pensions as
a result of industrial accidents or health-related
injuries.® Pensions for officials and the military
were the first types of social insurance in Russia.

The law concerning pensions and allowances
from 1827 established the very first regular cash
allowances and pensions for officials, including the
police. At that time, the category of officials in-
cluded everyone employed by the state in various
capacities, equivalent to public sector employees
today and not just civil servants. This gave rise to
the military pensions and social support for all
state workers, for example, teachers and postmas-
ters. In 1842, the clergy received pension provi-
sions.'”” The state pension system was quickly
supplemented by the social insurance schemes,
which were designed to provide social support,
including pensions and other types of allowances,
for those who were not employed by the state.'®

By the early 20th century, pension funds were
organised throughout the country; these pensions
and other employment benefits, such as sick leaves,
injury payments and disability benefits, spread into
all of the industries, both state-owned and private.
With the laws of 1901-1903 and especially 1912,
social security and pension provisions were intro-
duced for the working classes, thus laying the

17 KurcHrrski (2008); ERUSLANOVA
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foundation for universal pension provisions in the
future.” Scholars agree that, although the pre-
revolutionary system did not cover the majority
of the population, that is, peasants, it did manage
to provide for all the other social groups.?® How-
ever, scholars looking at social law focused on the
working class, especially those involved in private
enterprises, have pointed out that these provisions
covered only 20 per cent of all workers in Russia at
the time, for the law of 1912 included social
provisions only for what they saw as medium-sized
and big enterprises (more than 20 employees),
which left out a tremendous number of small
businesses. In their opinion, this greatly contrib-
uted to the revolution of 1917.>' And yet another
group of scholars tend to praise Russian pre-revolu-
tionary entrepreneurs for being socially-minded. It
is stated that their efforts resulted in the organisa-
tion of decent working conditions within their
companies, including private pension arrange-
ments and other benefits.*

With the Bolshevik revolution of 1917 came a
significant change in the pension and work bene-
fits situation, for the whole point of the socialist
system was to provide universally for all working
people. One of the first decrees introduced by the
new government was the Decree on Social Insur-
ance that provided a wide range of benefits for all
working people and paupers, which shifted the
responsibility of providing funds for these benefits
to the businesses. Further legislation in the 1920s,
especially during the NEP period, based social
benefits on the social insurance principles, while
officials and the military were paid by the State,
thus continuing the pre-revolutionary tradition. It
was Stalin’s policies that provided almost universal
coverage for working people and public sector
employees; however, the peasantry continued to
be excluded from the pension support. Scholars
note that the usage of social insurance, instead of
the state support, was the only real possibility for
the socialist economy at the time. Since the eco-
nomic system was devastated after the Revolution

Kutsenko (1996).

LevsHuUK (2011).

ASHMARINA (2012).

Kuprianova (1996).

S1vakova (2015); GUMENIUK (2013);
ASTRAKHAN (1971).

Ivanova (2013); Pupovkin (2015).
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and Civil War, the state was not in a position to
provide anything. With the development of the
planned economy — when all of the businesses
ended up being state-owned and private businesses
were made illegal — the State began supplementing
social insurance with the budgetary provisions,
thus providing the working people with a mini-
mum of social support.*?

By the 1960s, when the USSR ratified the
ICESCR, the State made social support and social
security its primary policy concern. It wanted to
show both its own citizens and the entire world
that the Soviet system cared about people and
better provided for them compared to the capitalist
countries. The State Social Insurance Fund was
organised to guarantee the social and economic
rights of all Soviet citizens, and it included pen-
sions, employment related benefits (such as sick
leave, injury coverage, disabilities, etc.). Once this
system came under the complete control of the
state, it led to the emergence of paternalist social-
ism, where the State became the sole source of
social benefits and payments. Scholars point out
that while this situation brought about the most
accessible system of social benefits, they were quite
low and ensured the very minimum of social and
economic support, that is, making everyone equal
in being poor.”*

Understanding the Soviet social security law was
of essential importance for policy and lawmakers
during the 1990s, when they tried to adapt to the
market economy and reform the system in accord-
ing to the newly emerged social and economic
conditions. The entire focus of scholarship, at the
time, concentrated on finding possible models that
had proven successful either in Russia’s historical
past or in other countries. This triggered a number
of studies lacking in any deep analytical approach:
the goal was to find out how the system worked, to
describe it and let others draw their own conclu-
sions.
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4  Welfare State and Social Justice: Did it
Really Work?

While pension and work benefits have been
evolving in connection with industrial policies
and the needs of the State to bring forward a
certain economic system, market economy or
planned economy, social benefits emerged to solve
two problems. The first one was connected with
demography and targeted the population increase,
that is, contributed to pro-natalist policies. The
second problem dealt with social justice to ensure
that everyone feels rewarded for their contribution
to social development.

Scholars treat social benefit policies, that is,
providing maternity and paternity leave, child
benefits, in-kind facilities and privileges for large
families (more than three children in Russia), as an
important element of social law and the welfare
state that Russia claims to be. Family support and
family benefits are still considered to be one of the
major achievements of the socialist system that
allowed women to combine work and child-rear-
ing duties as early as the 1930s. The research on
family benefits has been closely connected with the
notions of welfare, gender equality and women’s
rights, so that both Soviet and post-Soviet Russian
scholarship has concentrated on gender analysis of
the family protection and support system. Scholars
have come up with the notions of the paternalist
state and gender contract, which allowed Soviet
women to experience a double burden: full-time
employment and child-rearing duties, not to men-
tion the additional housework responsibilities.>
Emancipation of women and changing nature of
the family during the 1920s and the 1930s were an
essential element of building the socialist econom-
ic system, especially the country’s industrialisation.
Therefore, all of the child-benefits as well as mater-
nity leave and in-kind help (such as milk kitchen,
nurseries at the factories, etc.) were designed to free
women to work but also to ensure they contrib-
uted to the demographic development of the
nation.>¢

TeMKINA/ ROTKIRCH (2002).
CLEMENTS (1989); GoLDMAN (1993).
MuravyYEeva (2014).

NECHAEVA (1988); AFANASIEVA (2010).
MAL’TSEV (1977); MusiN (1991).
Cook (1993).

TeprLova (2007); Cook (2013).
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However, only sociologists and gender histori-
ans have provided gender-sensitive analyses of so-
cial law in relation to family support. Legal schol-
ars have been exceptionally gender-blind while
reporting the successes of Soviet policies and fail-
ures of the post-Soviet system. In their view, this
type of legislation just reflected the necessity of
supporting the family as a production unit.”” In
fact, they continued the Soviet tradition of a
formal attitude toward legal provisions as being a
fair and impartial reflection of the social needs.*®
This is above all visible in relation to social justice
issues: legal scholars do not look at family benefits
from the perspective of social justice, yet ignore the
basic Russian labour law principle to ensure that
every employed person has a right to labour and
social protection based on it. Ironically, the con-
cept of social justice provided a foundation for
socialist law and, in particular, social security law
in the USSR, because it was based on the notion of
proportionality of the individual contribution to
the social development and the reward for it.*

Therefore, the assessment of the welfare system
was often based on the formal indicators of how
much money in benefits was paid to the families
and individuals that provided an impressive num-
ber. However, as gender researchers noted, the
welfare system did not really work in the sense
that it did not emancipate Soviet women — on the
contrary, it further enslaved them.3® With the
collapse of the Soviet Union, women were the
ones who experienced the entire spectrum of social
injustice, because private business saw them as a
rather expensive workforce: paying maternity
leave, numerous sick leaves to care for the children,
and child benefits were things they did not see as
profitable. It was up to State to ensure social
protection and restore social justice, which the
state gradually achieved via strict labour legislation
and protection of socio-economic rights legisla-
tion.?!



5 Conclusion: Gaps in Research and Future
Perspectives

Present-day Russian scholarship lacks the foun-
dational and elementary works in social law due to
the discipline’s young state and its continued
emergence. Another reason for the underdevelop-
ment of social law research is its connection with
pending practical issues in need of quick solutions.
The majority of the research is being carried out by
historians, including social historians, whose pri-
mary goal is to analyse social law within its partic-
ular context, given a particular space and time,
without connecting its development to such issues
as social justice or state formation or economic
system. This accounts for the peripheral standing of

Forum forum

use the previous legislation and reforms as a mere
illustration for the present-day initiatives. More-
over, social research, historical analysis and legal
research continue to be separated by the discipli-
nary boundaries that prevent interdisciplinary ap-
proaches to social law.

Nevertheless, there is a positive trend in young
scholars taking deep interest in social law, which is
evident in the number of dissertations focusing on
pensions, social security, labour remuneration and
social insurance, defended every year at Russian
universities. These dissertations could all poten-
tially become books, and such a development
would open up and make this archival research
and new scholarship available to the broader aca-
demic community and, probably, policy makers,

such research even within social history. The prob- so that their work will benefit from this informa-
lem confronting legal scholarship is the need for tion.

providing the background for contemporary devel-

opments in social law. Yet, many of those scholars

do not highlight any (dis)continuities, but rather n
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