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Abstract

This article examines a conflict over indigenous
inheritance law in one small corner of the 16™-
century Spanish Empire — the northern Andes - in
order to open a window onto legal traditions in the
wider Hispanic world. A specific emphasis is de-
voted to the mechanisms that placed custom (un-
written norms) at the center of early modern
Spanish legal theory, making the Spanish mon-
archy one especially adapted to incorporating di-
verse social elements. By focusing on the late-
medieval/ early modern conception of »republics«
— cultural communities oriented toward cohesive
action preserving their common good - as the
basic unit of study, and on custom as the basic
guarantor of their continuing self-determination, I
suggest ways to think about the legacy of Iberian
convivencia both within and outside of its tradi-
tional medieval frame.

Keywords: convivencia, hidden jurisdictions,
interlegality, Spain, Latin America
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Introduction

Don Francisco Ubaque’s Spanish associates mar-
veled at his appearance. In testimony collected for
an informacion de oficio, the cream of Spanish
colonial society (encomenderos, scribes, administra-
tors, and high-ranking clerics from the cathedral)
attested that don Francisco Ubaque »even though
an Indian, is a well-refined man whose behavior is
that of a Christian and a Spaniard, with great
policia,« which they compared to that of a Span-
ish caballero, since he dressed in Spanish attire,
carried a Spanish sword, and also rode a horse.
They lauded his orthodox Catholicism, his hatred
of idolatry, and the fact that he willingly carried a
torch in the Corpus Christi procession. They espe-
cially celebrated the fact that he emulated the
»good customs of Spaniards« in his public behav-
iors and personal interactions." On the surface,
these remarks tell the story of the mimesis of the
colonial encounter.? But underneath the veneer of
flattery and mirror-gazing, these comments would
act to introduce a contentious legal issue that
penetrated to the heart of the colonial legal order.

The above-cited testimony formed part of an
information-gathering process that had started in
1578, aimed at changing inheritance law for the
inhabitants of indigenous settlements of the north-
ern Andes, in a region of the Spanish Empire
known as the New Kingdom of Granada (roughly
coterminous with modern Colombia). The instiga-
tor of the process was the attorney Juan de Aldaz,
representative of don Francisco, the cacigue of the
sizeable and politically-important settlement of

bers of the Convivencia working

group at the MPIeR: Raja Sakrani,
Thomas Duve, Christoph Meyer, and
Alfons Aragoneses, as well as Monica
Colominas Aparicio. Portions of this

text were presented in front of the
Congreso del Instituto Internacional de
Historia del Derecho Indiano (2016) 1
and the Research Seminar on Early

Modern History at the Ludwig-Maxi-
milians Universitat, Munich (2017).
I also owe a deep debt of gratitude to
Karen Graubart, with whom I have
discussed many of these topics over
the years. She has been an unwaver-
ing mentor and friend. That said, all
€rrors are my Own.

The information related to this case
can be found in Archivo General de

Ubaque. Aldaz’s specific request included altera-
tions to indigenous inheritance law that would
allow the cacique’s son to inherit leadership re-
sponsibility for Ubaque (rather than a nephew or,
in the absence thereof, a successor chosen by village
notables). As such, the request threatened to over-
turn a longstanding custom in the native com-
munity that pre-dated Spanish conquest. Rather
than effecting change within his community with
the blessing of its members, don Francisco had
chosen to appeal to the Crown’s administrators
to force the change. But as he did, he ran into
obstacles. And, as it turned out, he was not the only
indigenous leader making such a proposal at this
time. More on that in a moment.

In the coming pages, I look to conflict over
indigenous inheritance law in one small corner of
the 16™-century empire to open a window onto
Spanish justice more generally. After briefly con-
sidering the local ramifications of this dispute, I
turn to the wider Hispanic world in surrounding
centuries to understand how these events in the
colonies reflect long-term legal traditions. I am
specifically interested in the mechanisms that
placed custom — unwritten norms — at the center
of early modern Spanish legal theory, and made the
Spanish monarchy one especially adapted to incor-
porating diverse social elements. By focusing on
custom and its relationship to the maintenance of
diversity over such a long period, I am consciously
thinking about the legacy of Iberian convivencia
both within and outside of its traditional medieval
frame. The 16™ century in the Spanish Empire is
typically seen as a period of rupture, during which

Indias (AGI), Santa Fe, 125, ff. 1r—13v.
Don Francisco Ubaque also figures
heavily in the analysis of MuRoz
ARBELAEZ (20185).

2 COMAROFF (1996).
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the formerly tolerant land of three religions? trans-
formed under the punishing watch of the Inquisi-
tion, as Judaism and Islam disappeared from the
Iberian map for a period of centuries. It is uncom-
mon, for instance, to include post-conquest society
in the Americas — characterized in the historiog-
raphy as a product of Christian zealotry — within
the framework of convivencia. Yet on both sides of
the Atlantic, amidst all the narratives about the
extinguishment of alterity, the persecution (and
even expulsion) of Jews, Muslims, and Moriscos —
there still existed visible spaces of autonomy in the
very structure of the Spanish monarchy that at-
tested to a value on lived diversity, however para-
doxical such a claim might sound.

The term convivencia, first employed in the
historiography as a surreptitious way to critique
the unwavering cultural essentialism of the Franco
dictatorship in Spain, is now widely employed in
the political arena (especially in the Spanish-speak-
ing world) to communicate the social ideal of
tolerant coexistence.* As an example, in its Nuevo
codigo nacional de policia 'y convivencia (2016), the
Republic of Colombia announced that »conviven-
cia is understood as the peaceful, respectful, and
harmonious interaction between persons, in refer-
ence to belongings and the environment, within
the frame of the rule of law.« In the six articles of
Title 1, Chapter 2, the code links the achievement
of convivencia to the exercise of rights and liberties,
the respect and acceptance of differences, the
peaceful resolution of public disputes, and the
general support for values that in the French
Declaration of the Rights of Man might have been
framed as liberté and fraternité.” Taking this con-
cept — essentially a modern value whose current
interpretation is largely the result of social changes
from the second half of the 20™ century onward —
as a framework for analyzing the past is fraught
with pitfalls. I must make clear from the outset that

In employing this phrase, I am aware

6 For an example of a work celebrating

Fokus focus

this article does not intend to unearth the roots of
modern toleration in the late medieval/ early mod-
ern Iberian World. Instead, through its review of
the historiography, it seeks to understand the aims
and the limits of a Castilian legal system, which in
its own way also sought to secure the »harmonious
interaction between persons ... within the frame of
the rule of law.«

Though for many decades Spain was vaunted as
a special historical arena in which legal and cul-
tural pluralism thrived, ® legal historical studies
have indicated similar complexity that was com-
mon across Europe.7 Nevertheless, Jewish com-
munities were perhaps more widely dispersed
throughout Spain than they were elsewhere in
Europe and Islamic communities lived in a close
proximity to Christians that was unthinkable in
the rest of the continent. This proximity led to the
consolidation of norms and social practices meant
to facilitate some modicum of intergroup toler-
ance. Scholars of colonial Latin America have long
looked to this medieval background for interpre-
tative clues to use for understanding the construc-
tion of the New World legal order, in which a
colorful and diverse mosaic of peoples were incor-
porated into the Christian, Spanish legal system.®
It is my hope that by identifying the method-
ologies and topics of study in historiographies that
often remain separate (late medieval/ early modern
Spain, on one hand, and colonial Latin America,
on the other), I will be able to contribute to the
cross-fertilization of ideas and be able to signal
some promising avenues for integrated or compa-
rative study.” In doing so, I am following the lead
of other scholars who have proposed and con-
ducted trans-Atlantic comparative study on related
legal historical themes. '

At its root, this essay attempts to see society in
the monarchy of Castile (and its ever-growing
territories) through the lens of jurisdiction. Late-

ARrMITAGE (2002) — Circum-Atlantic,
Trans-Atlantic, and Cis-Atlantic his-

of the historiography that began with
Américo Castro, weathered signifi-
cant critique, especially from
NIRENBERG (1999) and continues in
some shape or form to the modern
day. For a relatively recent critical re-
evaluation, see SOIFER (2009).
CAMPBELL (2016); SAKRANI (2016);
ARAGONESES (2016).

Nuevo cédigo nacional de policia y con-
vivencia (Ley 1801 de 2016 — Julio 29).

Spanish exceptionalism, see MENOCAL
(2002).

GRrossi (1996).

It would be possible to give many
examples here. To illustrate T will
simply indicate MCALISTER (1984),
which is divided into one section
devoted to »Old World Antecedents«
and two to colonial American society.
Here I have in mind the typologies of
integrated study suggested by

10

tory — and further elaborated on by
GAMEs (2006), as well as the model
of Histoire croisée of WERNER/
ZIMMERMAN (2006).

GARRIDO ARANDA (1987); BENTON
(2001); HERZOG (2003); GRAUBART
(2015); KimMEL (2015).
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medieval Castile, a kingdom that stretched from
the Mediterranean to the Bay of Biscay, geograph-
ically and demographically dominated the Iberian
Peninsula. Nevertheless, Castile maintained a dif-
ferent legal system than did the peninsula’s other
kingdoms, Aragén and Portugal, even following
the union of Aragén and Castile under Isabel and
Ferdinand and despite the addition of Portugal
between 1580 and 1640. For the sake of simplicity,
this article focuses on Castile to the exclusion of
the other two kingdoms. The territories of the
Indies, since they were incorporated into the mon-
archy via conquest, remained subordinate compo-
nents of the kingdom of Castile, even though there
were repeated attempts to remodel them as king-
doms of their own, on par with the monarchy’s
European constituent parts, throughout the 16™
and 17" centuries."!

Jurisdiction, as I will examine more at length
later in the essay, refers to the ability to administer
the law (literally in Latin to »say the law« — »ius
dicere«)."* Though we think of such legal power as
residing with the monarch and his or her minis-
ters, it was also inherent to numerous other bodies
throughout the kingdom: the Church, municipal-
ities, corporations such as guilds or confraternities,
and, for limited times and with certain stipula-
tions, religious minorities. Lauren Benton has
accordingly defined it as »the exercise by some-
times vaguely defined legal authorities of the
power to regulate and administer sanctions over
particular actions or people, including groups
defined by personal status, territorial boundaries,
and corporate membership.«'* Both canon law
and royal law theoretically stretched across the
spaces of empire. At a local level, municipal ordi-
nances complemented those norms. But what is
sometimes lost from view is the immense determi-
native capacity of custom in the Castilian legal
matrix. Custom represented more than a nebulous
no-man’s land of legal action; in what would
become the Spanish Empire, it was an esteemed
and protected sphere of normativity. The centrality
of custom in judicial decision-making virtually
assured the protection of significant auto-determi-
nation at the local level. Thus, as I focus on new-

CARDIM (2016).

CosTta (1969); VALLEjO (1992).
BentON/RoOss (2013).

I am employing here the terminology
of Toporov (1999) as a shorthand.

comers and Others™* in the Castilian legal system,
I reflect on the ways that the system provided for
their self-governance according to patterns inde-
pendent of and pre-existing their integration into
the monarchy. This reflection on convivencia focu-
ses on the late-medieval/ early modern conception
of »republics« — cultural communities oriented
toward cohesive action preserving their common
good — as the basic unit of study, and on custom
(unwritten law) as the basic guarantor of their
continuing self-determination.

Contesting Inheritance in the New Kingdom of
Granada (ca. 1570-1590)

In the latter half of the 16 century, roughly ten
thousand Spaniards and a few thousand Africans
lived in concentrated settlements throughout the
New Kingdom of Granada, surrounded by some-
where between 200,000 and 500,000 indigenous
inhabitants.'* While European settlers largely con-
gregated in a few Spanish cities and towns (Santafé,
Tunja, Vélez, Ibague ...), it was an overwhelmingly
indigenous space. And despite the fact that gover-
nance at the level of the pueblo had begun to take
on some Spanish characteristics by the last quarter
of the 16™ century, the actual framework of the
imposed Spanish legal system was rather flimsy.
The Spanish presence in indigenous pueblos was
limited to a priest, who may or may not have
resided there year-round, and a modest amount
of non-indigenous through-traffic that increased
only gradually with the establishment of Spanish
farms (estancias) on their outskirts.

Within those highland Muisca towns of the
New Kingdom in which don Francisco Ubaque
moved, the pre-Hispanic exercise of authority ap-
peared to have been relatively consistent from
settlement to settlement. The highest level of au-
thority had belonged to the usaque (cacique mayor),
who governed an array of subordinates across
multiple settlements. Local authority over any
one particular community was exercised by the
sthipkua (Castilianized as zipa, and translated into
the nomenclature of Spanish law as cacique). Under

15 There is a long-standing argument
about the region’s demography, deftly
analyzed by Francrs (1998) 97-171.
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the sihipkua, a series of tybas (captains in Spanish
parlance) were responsible for the management of
a handful of matrilineal family units (gue). Despite
the relatively structured appearance of these rela-
tionships, tybas were not entirely subordinate to
the sthipkua above them, enjoying as they did the
ability to uproot their own subjects and re-pledge
them to another sthipkua.'®

Political authority was generally inherited in
this society, though Spanish administrators quickly
discovered that indigenous forms of inheritance (as
well as residence patterns) were different than their
own. Lines of inheritance — most visibly of public
authority — passed down through the maternal
line, from uncle to nephew. In general, individuals
were understood to belong to the political unit of
their mother. Offspring would reside in the settle-
ment of their fathers until their parents died, at
which point they were expected to emigrate to live
alongside their maternal uncles. Reflecting these
dynamics, names of Muisca women contained two
parts: one denoting the place of her birth, and the
other a particle extracted from the name of her
mother. This way, in the words of Santiago Mufioz,
»the names of the mother condensed the social and
political placement of the children, which did not
necessarily coincide with their place of residence,
and contained sufficient information to order soci-
ety and to have a map of its political affiliations.«"”

The Muisca expectation that the progeny would
eventually make their way back to the settlement
of their maternal uncles created problems in the
eyes of 16™-century Spanish colonists and admin-
istrators. The most famous cases involve two mests-
zo sons of Spaniards, don Alonso de Silva and don
Diego de Torres. The two men had been raised in
Spanish urban environments, in the company of
their fathers. Torres had received an education from
Dominicans in Tunja and Silva worked as the
assistant to a royal scribe in Santafé (Bogotd). In
fact, Silva aspired to become a scribe himself after
obtaining royal dispensation for his illegitimate

GamBoA MENDOZA (2010): 65-67.
These divisions largely endured into
the 17* century, although the Span-
ish partition of large polities gov-
erned by usaques into smaller reparti-

149-169.

18 These cases have been discussed in
Rojas (1965); GamBoa MENDOZA
(2010) 585-600; RarpaPorT (2014) 21 AGNC, Caciques e indios 61,

Fokus focus

birth.'® At the same time, both men were also
sons of indigenous noblewomen, the sisters of
caciques, and, according to indigenous succession
patterns, they were the clear inheritors of the
mantle of authority. Theirs was a polygamous
society, and noble bloodlines were traced along
the female line. Indigenous leadership passed from
the cacique /sithipkua to the eldest son of his eldest
sister. In 1571, both don Alonso and don Diego
were approached by principals from their mothers’
native communities, who affirmed that the two
men were eligible according to these norms, and
asked (independently one from the other) that
each of the respective men be recognized as their
cacique.”” Though their request existed in a gray
area in Castilian law, Spanish authorities assented,
and the men accepted their roles. When they
almost immediately undertook an activist defense
of native interests, however, legal challenges began
to come at them from left and right.?® Both
Spanish landed interests and indigenous oppo-
nents tried to undermine the legal basis for their
leadership. By 1574, that effort had successfully
convinced the regional court (Real Audiencia) in
Santafé, which then deprived don Alonso and don
Diego of their positions of native authority until
the Royal Council in Madrid had time to decide
the case on appeal.”!

Rather than focus on the variety of arguments
that went into the case heard by the regional court,
which are numerous and complex, I want to focus
on just one — the issue of inheritance and succes-
sion. Spanish legal doctrine held that local use and
custom should be respected, unless it clearly vio-
lated Christian principles or fell in direct contra-
diction to an express royal imperative. During the
course of the litigation, don Alonso de Silva re-
minded the court of this principle.”* The opposing
legal representative conceded the issue, and instead
set out to throw into question whether don Alonso
was actually the legitimate successor according to
native custom, proposing alternative genealogies

tended to harass and intimidate him:
AGI, SF 534, 400r-v.

365r-391r; AGI, Santafé 16, 6v.

19 Archivo General de la Nacién — Co- 22 AGNC, Caciques e indios 61, 253r-v.

mientos overseen by different enco-
menderos functionally did away with
the highest level of the hierarchy.
MuRNoz ARBELAEZ (2015) 83—-84.
Translation mine.

lombia (AGNC), Caciques e indios 61,
174v-176v.

20 One indication can be found in a

1572 royal cédula offering Silva pro-
tection from spurious lawsuits in-

The question of custom surrounding
succession is treated in Diaz
REMENTERIA (1977) 111-124.
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that identified as rightful cacique his close relative
don Martin or don Laureano, an obscure candidate
from an obscure cacical line.*® The outcome of
don Diego’s defense turned on a similar issue. But
as the members of the prosecution built their
argument, bodies of law mingled. Unable to con-
struct an airtight case (though they did create
some doubt) that an alternate claimant to don
Alonso’s cacicazgo was its rightful heir, they tried
out a second argument. They claimed that because
don Alonso was illegitimate in the Spanish world
(true, though afterward legitimated)** and a bas-
tard (possible, via circumstantial evidence) that he
could not be considered a legitimate claimant to
the indigenous office. Don Alonso countered that
indigenous custom recognized nothing similar to
Castilian legitimacy; caciques had multiple wives,
and the bloodline, rather than a ceremony, legiti-
mated an heir.”®

In the end, though the regional court decided
there was sufficient evidence to disqualify both
men from their offices — a burgeoning historiog-
raphy has recognized it as a heavily politicized
decision®® - it recognized and upheld local cus-
tom’s value as law. Early modern Castilian legal
decisions are notoriously sparse on rationale, pre-
ferring merely to affirm that justice has been
provided without providing elaborate disquisitions
explaining why and how.*” In don Alonso’s law-
suit, we do not know which of the arguments
swayed their opinion, but we do know that his
kin Don Martin was eventually awarded the office
of cacique.?® When Don Diego de Torres, likewise,
was deprived of his cacicazgo, it was placed in the
custodianship of don Francisco, a first cousin who
had an alternate legitimate claim according to
indigenous succession.?’

When, beginning in 1578, don Francisco Uba-
que lobbied the Crown to overturn indigenous
norms on succession, he did so against this histor-
ical backdrop. While they were responsible for
securing the recognition of royal judges of the
validity of this element of customary law, the cases
of don Alonso de Silva and don Diego de Torres
also had been central elements in a period of

intense political instability that ultimately led to
a complete replacement of the five-member Audr-
encia court. It is not an exaggeration to say that the
colony stood on the precipice of rebellion for the
better part of a decade.® It was also a time of rapid
cultural change, in which the process of indige-
nous Christianization finally started in earnest.
Don Francisco’s entreaty should thus be seen as
an opportunistic attempt to use the prejudices of
the Spanish judiciary to effect a selfserving — be-
cause he had a son but no legitimate nephew —
outcome. A handful of other caciques (interestingly
including don Alonso de Silva) also made the same
effort, all alleging that they did so because of their
interest in further Christianizing the native com-
munity. They tended to argue that native com-
munities would profit from Castilian (or in their
words, >Christian<) succession, because it would
assure that once leadership was Christianized,
successive generations of leaders would also be
Christian. This, of course, depended on an under-
standing in 7us commune that progeny of Christians
were, by definition, Christians.3! To continue with
indigenous succession patterns was to leave open
the door for unbaptized cacigues to follow Chris-
tian ones. The monarchy showed some interest, but
ultimately adhered to a long policy of respecting
the validity of customary law for its subjects’ local
self-governance.

Customs

Where did custom fit in the constellation of
colonial law, and did its placement represent a
transformation of medieval Iberian precedent, or a
continuation? First off, only with the publication
of the Recopilacion de las leyes de Indias in 1680 did a
unified body of law meant for application across
the colonies appear. That text reserved a special
place for indigenous custom:

»We order and command that the laws and

good customs that the Indians formerly kept
for their government and public order, and

31 Srtow (2012).

AGNC, Cacigques e indios 61, 369v. 26 GamBoa MENDOzZA (2010);
Legitimation in AGI, Santafé, 534, RapraPORT (2014).

289v. 27 CuTTER (1995) 36.

AGNC, Cacigques e indios 61, 28 AGNC, Caciques e indios 61, 365r.
280v—281r. Analyzed in RappaPORT 29 GamBoA MENDOZA (2010) 600.
(2014) 151-152. 30 Rojas (1965); GALvEz PINAL (1974).
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their usos and costumbres observed and main-
tained ever since they have been Christians, and
which do not contradict our sacred religion, nor
the laws of this book, as well as those that they
have newly made and formulated, be preserved
and applied; and since it is necessary, through
this mandate we approve and confirm that We
may add whatever serves our interest, and that
which acts in the service of the interests Our
Lord God or our own, and the conservation and
Christian policia of the natives of those provin-
ces, without harming their achievements nor
their good and just customs and statutes.«>*

This adaptation of a 1555 cédula sent by Charles
V and its incorporation into the Recopilacion, with
the consequent generalization across the Indies,
provided native norms with an additional level of
legitimacy. But what kind of protections had in-
digenous custom enjoyed before 1680? Customary
law — sometimes referred to in medieval and early
modern sources as moral law (a term whose ety-
mology traces back to use by Isidore of Seville in
the 7™ century) — describes norms elaborated on
the basis of customs, habits, and practices.? For all
the pretentions of royal law, local custom was one
of the most important sources that Spanish magis-
trates drew upon as they made decisions and was a
tremendously important source of law in Spain’s
colonies. For determinations in court, there were
two types of custom that magistrates took into
account. The first emerged from Spanish criollo
contexts and included the corpus of established
practices that New World authorities had adapted
for emergency circumstances and which had pro-
ven durable over a period of years, and had con-
tinued in colonial use without explicit contradic-

ley IV, tit. I, lib. 2 Recopilacion de leyes
de Indias. Translation mine: »Orde-
namos y mandamos, que las leyes y
buenas costumbres que antigua-
mente tenfan los indios para su go-
bierno y policfa, y sus usos y costum-
bres observadas y guardadas después
que son cristianos, y gue no se encuen-

afiadir lo que fuéremos servido, y nos
pareciere que conviene al servicio de
Dios Nuestro Sefior y al nuestro,yala 36 The Indies were integrated into the
conservacion y policfa cristiana de los
naturales de aquellas provincias, no
perjudicando a lo que tienen hecho ni
a las buenas y justas costumbres y
estatutos suyos.«

tran con nuestra sagrada religion, ni con 33 Probr (2016) 105.

Fokus focus

tion by the monarch.* This evolution of practice
into law constituted what some might label as »the
workings of silent democracy across time.«?*

As kingdoms integrated into the territories of
the Castilian Crown, the Indies were subject to
Castilian law.?¢ In practice, this meant that their
existence was regulated by the foundational texts of
royal law, which dated in some cases back to the
13" century.?” In 1567, the monarchy published
the Recopilacion de las leyes de estos reynos. Though
the Crown had intended to simplify and concen-
trate preceding Castilian law with its publication,
it effectively became one more set of norms upon
which a jurist could draw.?® The Recopilacion de
Castilla identified current and future royal ordena-
mientos and pragmdticas as sources of law of first
order. It also authorized as supplementary law the
Fuero Real (1255) and other municipal fueros to
which the Crown had acceded in prior centuries,
as long as they were not contradicted by the text
of the Recopilacion or canon law. In disputes that
could not be settled through those channels, the
Recopilacion recognized the Siete Partidas (1265, of
which Gregorio Lépez published a definitive copy,
with a gloss, in 1555).%° In the end, the Siete Par-
tidas proved to be a favored source for New World
jurists. *°

And what was the Partidas’ stance on custom?
The Partidas clearly defined custom as unwritten
law, in use for extended periods of time (I. 2. 4).
There were guidelines for how custom could be
introduced (I. 2. 3/5): 1) it should be the will of the
people; 2) it should be confirmed by adjudication
(backed up by at least two rulings); 3) it should be
reasonable and should not contravene Natural Law
or the law of the land; 4) it should exist with the
consent of the lord; 5) it should have endured for a

understanding of >democracy« to de-
scribe the past.

monarchy as legal >accessories< of
Castile, effectively subject to the same
bodies of royal law: Garcia PErREz
(2015) 29-73, esp. 46—49.

37 GARRIGA (2006) 317-326.

38 GARRIGA (2006) 339-342.

las leyes de este libro, y las que han hecho 34 Tau ANzoATeGUI (2001). 39 Ley IIL tit. I, lib. 2, Recopilacion de las

y ordenado de nuevo, se guarden y 35 HespanHa (2004) 43.To be clear,
though Hespanha recognizes this 40 Tau ANzoATEGUI (2016) 6. Tau
historiographical tendency, he is

himself critical of using the modern

ejecuten; y siendo necesario, por la
presente las aprobamos y confirma-
mos, con tanto que Nos podamos

leyes de estos reynos ... (1569) 45v—46v.

ANzoATEGUI (2001) 31.
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period of 10-20 years. The Partidas furthermore
established that customs of the people even had the
power to override written laws, whenever that
contradiction was met with tacit or explicit appro-
val of the King (I. 2. 6.). Relevant to the 13
century political environment in Spain, the Part:-
das recognized that once custom lived long enough
to be passed down between generations, and was
codified, it became fuero (1. 2. 7.). On a theoretical
level, therefore, custom need not be calcified and
tethered to a timeless past in order to be valid.*'
Instead, it was understood to change over time.
Some temporal durability was required — at least
ten years for issues of secular jurisdiction and forty
for those of ecclesiastical jurisdiction.** But jurists
expected that human communities and their cus-
toms would adapt according to the times.
Francisco Cuena Boy’s examination of jurispru-
dence (doctrina) on the question of custom in the
New World revealed that there was no major New
World innovation in custom’s role within the
frame of legal determination from the viewpoint
of Roman Law. When tribunals sought to deter-
mine the validity of a custom, Cuena Boy suggests
prior judicial determinations were important in
establishing repeated use, as was the survey or
inquiry method, whereby elders and authorities
within the native community were interrogated
about such norms. Witness testimony could be
used to establish through extrajudicial acts a cer-
tain custom’s continuing validity. The one issue
that remained somewhat contentious was how
many judicial decisions reflecting use would be
sufficient to establish custom. Gregorio Lépez, in
his famed Gloss of the Partidas (1555), sought to
rationalize the fact that the text of the Partidas only
required two findings, when the majority of doc-
trinal texts he reviewed insisted on 30 or more.
Lopez reconciled the contradiction by asserting
that two decisions was sufficient precedent #f ac-
companied by two other requisites, namely the

passage of ten years, and the general knowledge
and acceptance of the populace.*?

Under the schema provided by the Partidas (and
after a period of equivocation), the Crown recog-
nized the framework by which norms stemming
from indigenous self-rule would be recognized
when they ended up in Castilian courts. That was
the gist of a royal cédula issued in 1530 for New
Spain.** This cédula in turn led to the publication
of a set of capitulos de corregidores (ordinances for
chief civil magistrates) that ordered that »good uses
and customs« of the Indians be respected as long as
they were not contrary to the Christian religion.
Subsequently, the 1542 New Laws instructed its
New World Audiencias to handle all legal issues
involving Indians summarily, and to issue decisions
based on indigenous uses and customs (chapter
20).% In 1552, Bartolomé de Las Casas in the face
of a mounting counterargument reiterated the
contention, stressing that the Crown was obligated
by divine law to recognize the normative value of
native customs. * The famous cédula that a century
later was integrated into the Recopilacion (2.1.4)
soon followed, on 6 August 1555. In case there was
any doubt, the Crown repeated its stance in anoth-
er royal cédula dated 23 September 1580.% Caro-
line Cunill has recently confirmed that following
the 1573 publication of the »Ordinances for the
Formation of the Description of the Indies« royal
administrators had been admonished consistently
to be aware of the »customs and traditions in terms
of justice that the Indians had prior to the Spanish
conquest ...« because the Crown intended that
they »continue to be governed thereby.«*®

This approach allowed Indies government to
function without the need to legislate on a multi-
tude of quotidian issues, big and small, for which
local societies had already developed solutions.*’
A number of scholars have foregrounded the inter-
action between indigenous custom and the Span-
ish legal system, both for the period immediately

Tau ANzoATEGUI (2001) 63; MICELI
(2012) 129, 152.

Hevia BoraNos (1783) 1.8.18.
CuenNa Boy (2016) 200-209.

The 1530 cédula is collected in Vasco
de Puga, 54 £, cited in BoraH (1983)
30.

Cuena Boy (2016) 203. Cuena Boy
notes that the chapter from the New
Laws was the basis for ley 83, tit. 15,
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lib. 2 of Recopilacion de leyes de los
Reynos de las Indias.

Las Casas (1552) proposicién XXVII:
»... Los Reyes de Castilla son obliga-
dos de derecho divino a poner tal
gobernacién y regimiento en aquellas
gentes naturales de las Indias, conser-
vadas sus justas leyes y buenas cos-
tumbres, que tenfan algunas, y quita-
das las malas, que no eran muchas, y
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suplidos los defectos que tuvieren en
su policfa ...«

AG], Indiferente, 427, 323r-324r.
CuniLL 4 (2015) esp. 510-511. CUuENA
Boy (2016) 210-212, includes an ex-
cerpt from one inquiry on customary
law from the Andes (1580).

Tau ANzoATEGUI (2001).
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after the conquest,® and for a later period as the
distinct systems became more closely enmeshed.*"
Meanwhile, in the face of a seemingly endless
stream of counterarguments stemming from local
issues, doctrinal sources continued to reaffirm the
value of respecting indigenous customs. New
World Jurists such as Polo Ondegardo,*” Juan de
Matienzo,** and Alonso de Zorita** very actively
advocated the explicit adoption of indigenous legal
categories within the Spanish legal order. Mean-
while, critical doctrinal sources, such as Juan Sol6r-
zano y Pereira’s Politica Indiana (1648)°° and Gas-
par de Villaroel’s Gobierno eclesidstico-pacifico y
union de los dos cuchillos Pontificio, y regio (1656—
1657) emphasized the magistrate’s duty to take
indigenous custom into account when making
decisions.*® The above-mentioned authors com-
prise a portion of a whole body of New World
jurisprudence, explored by Victor Tau Anzodtegui,
that established the general validity of custom in
the Indies — not just indigenous consuetudo, but
also criollo norms.>”

Though it is tempting to consider the colonial
question in a vacuum, custom remained a central
component of the legal system in Iberia, too.*®
Throughout the empire, law during this period
remained overwhelmingly local.*® Paola Miceli has
demonstrated how the conception of custom as a
distinct but parallel source of Law entered into
Castilian royal legislation during the medieval
period from the corpus iuris civilis through the
influence of the ius commune.®® Through much
of the medieval period, custom was the heart and
soul of Castilian law. Some of it got immortalized
in fueros when the Crown acknowledged the val-

Fokus focus

idity of local custom, converting it into legislation
in the process. Even as royal law became dominant
in 16™-century Spain, custom remained a crucial
tool at the disposal of magistrates as they inter-
preted jurisprudence to apply to the lawsuits that
passed through their salas.®* The noted jurist and
corregidor of Soria and Guadalajara, Jerénimo Cas-
tillo de Bobadilla, in his widely-read and cited
Politica para corregidores vy seriores de vasallos (1597)
proclaimed »And just as judges are obligated to
know the laws, and to rule according to them, they
are also obligated to know the notorious and
public customs of the city and province that they
govern, and judge by them [as well].<®* Accord-
ingly, the Jesuit Francisco Sudrez’s influential treat-
ment of the subject (book VII) within his ten-part
study of law, originally published in 1612, reached
a wide audience and remained among the most
important early modern jurisprudence.®® When
thinking about custom, these authors focused not
necessarily religious or ethnic minority communi-
ties, but local particularism more generally. All of
this together assured that custom, even in disputes
among Iberian Christians, would play a central
role in dispute resolution.**

Christian rulers’ evaluation of the validity of the
customs of the kingdoms’ Jewish and Islamic
subjects, and their convert descendants, has its
own nuanced chronology. For several centuries,
though a Christian monarch ruled over Castile,
semi-autonomous Islamic communities continued
to live alongside the greater Christian community.
These Hispanic Muslims adhered to the Maliki
School of Islamic Law.® At the local level alfaquies
served as the ulema (religious authorities),*® who

Diaz REMENTER{A (1977); BoraH
(1983); KeLLOGG (1995); GAMBOA
MEenDOZA (2004) 113—145; RAMIREZ
(2005); HonoRrEs (2007); HErRZOG
(2013) 303-321; GRAUBART (2015);
GRAUBART (2016); PUENTE LUNA/
HonNoRes (2016).

YANNAKAKIS (2008); PREMO (2014);
YANNAKAKIS / SCHRADER-KNIFFKI
(2016); Premo (2017).

PorLo DE ONDEGARDO (1571). GARCIA
MIRANDA (2015); Diaz REMENTERIA
(1976).

MaTiENZO / LOHMANN VILLENA (1967
[1567]).

Ecfo (2016) 122-153.

This Spanish-language effort was a
re-working of his De indiarum iure,
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completed in two parts (1629/1639).
Recent critical scholarship has iden-
tified clear differences between the
two works. Vid. BALLONE (2017).
SoLORZANO PEREIRA (1648);
VILLAROEL (1738).

Tau ANzoATEGUI (2001). In a similar
vein, see RaMos NUNEz (1999).
GARRIGA (2006) 361-367; PrODI
(2000) 104-105.

Tau ANzoATEGUI (2016); CLAVERO
(2012) 698-699; GARrRIGA (2006) 303;
HespannA (1994) 9-10.

MiceLr (2012).

GARRIGA (2006) 365-366.

CasriLo De Bosapirra (1775
[1597]) lib. 2, cap. 10, 34-58 »De la
fuerza de la costumbre«: »Y asi como
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los Jueces estdn obligados 4 saber las
leyes, y juzgar segin ellas lo estin
también 4 saber las costumbres pu-
blicas, y notorias de la Ciudad, y Pro-
vincia, que gobiernan, y juzgar por
ellas.«

SUAREZ (1968 [1612]); CasTRO PRIETO
(1949); LARRAINZAR (1982).

HEerzog (2015) esp. 142-144, 207,
237.

Martos QUEsADA (2008); AGUILERA
PLEGUEZUELO (2000); AGUILERA
PLEGUEZUELO (1995); MARTINEZ
DHIER (2007); MARTINEZ ALMIRA
(2002), MARTINEZ ALMIRA (2006);
PELAEZ PORTALES (1999).

On the legitimation of ulemas, see
PeLAEZ Rovira (2009) 69-71.
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oversaw the Islamic legal tradition as part of a
greater umma that stretched across the Islamic
world.®” Following the 1085 fall of Toledo to
Christian conquerors, members of these Muslim
communities had had to make the hard decision
whether to stay and become subjects of a Christian
ruler or to emigrate.®® Those who decided to stay
became Mudéjars, a minority whose rights to ad-
judicate disputes fully between members of its own
community was upheld for centuries.® Iberian
Christian monarchs offered them communal and
judicial autonomy as part of a quid pro quo predi-
cated on the Mudéjars’ oaths of loyalty.”®

In 1412, however, King Juan II’s regent an-
nounced that Muslim and Jewish afjamas would
be formally deprived of their ability to serve as
proprietary courts of first instance. Instead, all suits
would thereafter be judged in Christian courts by
Christian judges. The new Royal Law did, never-
theless, establish the validity of Islamic and Jewish
law as »customs and ordinances« for the adjudica-
tion of civil suits within Christian courts of Cas-
tile.”* Romance language translations and compi-
lations of the basic precepts of Islamic law - the
Liibre de la ¢quna e xara and the Breviaro Sunni —
were created in the 14™ and 15™ centuries as tools
for Christian magistrates tasked with deciding
disputes between Muslims.”*

Some limited independent Islamic and Jewish
jurisdiction seems to have survived during this
period, despite royal pretensions. In practice, the
legal reform depriving Islamic and Jewish courts of
authority seems to have been unequally applied.”
The prohibition was thus repeated again in Diaz de
Montalvo’s 1484 Recopilacion’ and with the im-

pulse of the 1492 expulsion of the Jews would have
taken on definitive form, had the monarchy not
extended to its new subjects in Granada the right to
adjudicate their own cases within the Muslim
community according to the »xara e sunna.«”> Of
course, when the monarchy completed the sup-
pression of the first rebellion of the Alpujarras
(1499-1500) by forcing the conversion first of all
of Granada’s Muslims,” and then of all Muslims in
Castile, the point remained moot. By 1502, Islamic
law had ceased to be a valid source of normativity
in Castilian courts (though it remained valid in the
Kingdom of Aragén until 1526).”” The 1412 divi-
sion of Jewish and Islamic norms into >customs,
on one hand, and jordinances,, on the other,
seemed to suggest that Christian authorities recog-
nized the determinative capacity of both, sepa-
rately. The issue of the continuing normative val-
idity of >customs« would become an explosive issue
in the 1560s.7

Even though the monarchy successfully re-
placed Jewish and Islamic autonomous jurisdiction
with its own, it still had another competitor —
seigneurial jurisdiction. Carlos Garriga has traced
how the hierarchy between tribunals developed in
the late medieval period. Effectively, the Ordena-
miento de Alcald (1348) had identified the monarch
as the mayoria de justicia — that is to say, the su-
preme jurisdiction and final instance of appeal.
The concept of a hierarchy of appeals had been
imported into secular justice from ecclesiastical
circles, where it had first appeared. Garriga argues
that the emergence of an appeals process by the
end of the 13 century was an important device for
integrating plural political spaces under the power

SAFRAN (2013); ZoMENO (2000);
SHATZMILLER (2007); SERRANO RuaNO
(1998); MULLER (1999); SEco DE
LuceNa PAREDES (1959); L6pEz ORTIZ
(1941); CaHEN (1967); FIERRO (2005);
ZORGATI (2012); FADEL (1997).
Fierro (1991).

FERNANDEZ Y GONZALEZ (1866);
MIiLLER (2008); EL FapL (1994).
MEYERSON (1995) 145-147.
FERNANDEZ Y GONZALEZ (1866) 401,
ley 7. »... mando que sean librados de
aqui adelante los tales pleitos, asi
criminales como civiles de entre los
dhos Judios é Judias, é Moros é Moras,
por los Alcaldes de las ciudades, villas
¢é Logares donde moraren. Pero es mi
merced que los tales Alcaldes guarden
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en el libramiento de los pleitos civiles
las costumbres 6 ordenanzas, que
fasta agora guardaron entre los tales
Judios 6 Moros, tanto, que parezcan
auténticas ¢ aprovadas por ellos de
luengo tiempo acd.«

The two texts are included in GEBIR et
al. (1853). For a comparative reflec-
tion on the purposes and value of the
two texts, see ECHEVARRIA ARSUAGA
(2016).

GARRIGA (2006) 313-314.

Diaz DE MonTaLvo (1484) VIIL.3.16.
The capitulations are transcribed in
GARCIA-ARENAL (1996) 19-28.

On this process, see LADERO QUESADA
(1992); GALAN SANCHEZ (1984);
CaARrrAsco Garcia (2007).
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A recent study, outside the geograph-
ical boundaries of this review but
thematically relevant, has examined
the continuing application of Islamic
law in Morisco communities in Ara-
gén: Ruiz Bejarano (2015).
BARLETTA (2007); CONSTABLE (2018).
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of a supreme instance. Between 1348 and 1371, the
political logic of the kingdom underwent a tran-
sition, transforming from feudal vassalage to the
incorporation of natural subjects in a corporate
political space defined by the head and body
analogy, with the King as head and supreme. Until
1371, justice had been dispensed by the monarch
in royal hearings (»audiencias piblicas del rey<). In
that year, the monarchy created an Audiencia court
to be staffed by 7-8 judges (oidores), who in legal
matters served as functional alter egos of the
monarch. Nevertheless, due to significant push-
back from the nobility - reluctant to cede appellate
power to the King, in diminishment of their own —
the Audiencias would not be fully functional until
the advent of the Catholic monarchs, Isabel and
Ferdinand, a century later. The 1390 Law of Gua-
dalajara was crucial in extracting the minimum
compromise in order to ensure that the hierarchy
continued to be observed, at the very least in
practice. In that law, the monarchy acknowledged
the right (ius cognoscendi de causis appellationum) of
magistrates of territorial lords to serve as the first
court of appeals for litigation that had been opened
on their lands.”” The Guadalajara legislation for-
malized the hierarchy between local magistrates
(alcaldes ordinarios), superior magistrates (alcaldes
mayores and/or corregidores), territorial nobility
(seniores), and the tribunals of the monarch. In the
16™ century, seigneurial tribunals’ role as courts of
second instance — coupled with lords’ creative
maneuvers to protect their autonomy within their
territorial borders®® — created opportunities for
noble jurisdictions to serve as safe-havens for per-
secuted minorities.®!

The Crown’s desire to create a hierarchically-
integrated set of jurisdictions in the Americas, with
its own magistrates as ultimate arbiters, provided
the motivation for the many of the conflicts that

Helpful visual in NADER (1990) 145.
Concerning the administration of
justice by lords in their territories, see
PORRAS ARBOLEDAS (1997) 173-176;
Hamann (2011).

GARRIGA (2011) 134143, 167-169.
MARTINEZ ALMIRA (2012) esp. 134—
140; BENiTEZ SANCHEZ-BLANCO (2001)

MumrorD (2012) 53-71.
MuRoz ARBELAEZ (2015); HAMANN
(2011).

84 Zavara (1973); MuMFORD (2012)
53-71. For a comparative look at the
administration and provision of jus-
tice in Castilian encomiendas, see
Porras ARBOLEDAS (1997). The doc-
umental appendix is especially in-
structive about the relationship be-
tween subjects and encomenderos. 86 GrossI (1996) 108; GARRIGA (2006)

253; HamaNN (2011); NaDER (1990). 85 According to an early modern legal

textbook, »Iudex se dize el juez, por-

que [us dicit, dando a cada parte lo que
es suyo ... el officio destos juezes dize
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characterized the 16™ century. Prime among these
was the refusal to grant temporal jurisdiction
(seriorio) to encomenderos, granting them only the
right to collect tribute in return for their obliga-
tions to defend the land and offer Christian doc-
trina.®* There, as in Spain, the worry circulated
that encomenderos were attempting to arrogate
jurisdiction for themselves. Magistrates of the
king’s Audiencias complained about encomenderos
who tolerated behavior that royal law forbade.®
The anxiety about the Crown’s potential loss of
effective jurisdiction is what ultimately torpedoed
the encomenderos’ appeal for perpetual encomienda
grants in Peru.®*

Justice and Jurisdiction

The concept of Iurisdictio both designated and
defined the role of public power in late medieval
and early modern society. Iurisdictio expressed the
authority and the obligation both to articulate Law
(tus) and to ensure Justice (aequitas).ss In this late
medieval/ early modern world, it was understood
that monarchs did something akin to channeling
the law, rather than creating it; zurisdictio — literally
»saying the law« — was declarative, not constitutive.
The zurisdictio that rulers exercised did not so much
create a legal order, as declare recognition of an
already existing order that they promised to pro-
tect. Their job was to be respectful readers of
nature, interpreting its intention for the harmo-
nious custodianship of society as a whole.*¢ Histo-
rians have given a name - cultura jurisdiccional
(»jurisdictional culture«) — to the legal order that
was widely dominant between the late medieval
period and the end of the 18" century. Its under-
girding concepts were different enough from our
own that they created distinct understandings

Justiniano es determinar los pleitos
por las leyes, y pragmdticas de los
Principes, y costumbres de los lugares,
segun lo actuado, y probado, sin
aceptacion de las personas ...«
BeErRMUDEZ DE PEDRAZA (1612) lib. 4,
tit. 27.

309; VALLEJO (1992); Costa (1969).
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about the obligations of magistrates. First of all, the
understanding that social order was part of the
texture of the universe tended to mute the sense of
an individual’s voluntarity or will. Second, a >cor-
porative« model of society valued the community
over the individual. Drawing on medieval analo-
gies, the Christian community was considered the
»corpus mysticum ecclesiae« (mystical body of the
Church) or »corpus reipublicae mysticum« (the body
of the mystical republic).?” The body analogy
allowed theorists to simultaneously talk about
society as a unified whole while also explaining
away differences between unequal parts. This mod-
el of coexisting parts could equally be used to
explain unity, integration, and hierarchy between
families, cities, and kingdoms. They united all of
the elements into a harmonious whole governed
by an ordo universal. This society was built on a
religious foundation that worked both as social
discipline and discourse. Its concomitant impact
on the legal system led to intense casuistry®® that
emphasized reasoning against contradiction and
according to tradition. In this society, power did
not create or constitute, but rather conserved and
guaranteed social equilibrium, delivering to each
»what he deserved.« This philosophy, inspired by
an incorporation of Aristotelian thought into
Christian theology, re-conceived Christian society
as a unitary body, governed by one universal law.
The core values of the cultura jurisdiccional thus
simultaneously recognized diversity and inequality,
all while assuming that they were part of an
inherent order of things and that it was the mon-
arch’s job to safeguard that order. The imagery
provided by the body analogy served to demon-
strate the dominant schema of unity, integration,
and hierarchy that sustained jurisdictional culture
— a schema that would be reflected throughout
society in families, cities, kingdoms, and (later) the
empire itself.?” Francisco de Vitoria articulated
such a connection in his releccion of De potestate
civile:

Kantorowicz (2016).

Tau ANzOATEGUI (1992).

AGUERO (2006) 24-30.

VrToRIA (1960) 157. Translation
mine.

AGUERO (2006) 38. For a further dis-
cussion of the early modern Spanish
monarchy as a republic of republics,
see HERRERO SANCHEZ (2017); GIL
Pujor (2005). Herrero, following ar-

»Just as the human body cannot be preserved as
a whole if there is no rationalizing force organ-
izing the articulation of its members, each
assisting the other and, above all, assisting the
entire human organism, so too would result in
the city if each merely tended to his own
concerns and everyone ignored the common
good.«”®

Republics & Customary Law

The conception of a legal system constructed on
the metaphor of the body made room for differ-
entiated constituent parts. This metaphor also fa-
cilitated the incorporation into the legal system of
subject communities that were at once distinguish-
able in character and integrated into the whole.
How exactly justice worked in those communities
continues to be a matter of ongoing and fruitful
debate. One of the questions that arises across
historiographies (medieval, early modern, and co-
lonial) is exactly what kinds of norms dominated
at a local level. Did those communities labeled as
infidels (Muslims, Jews, and unbaptized Indians)
live in legally pure spaces, where religious or
customary law dominated? Did the groups that
the Catholic Church occasionally accused of being
heretics (conversos, moriscos) live in communities
fully penetrated by Castilian zus commune? Or did
other sources of normativity compete with royal
and ecclesiastical law to shape the juridical land-
scape of the different corners of empire?

Philosophy of Republics

The Spanish conception of a hierarchical system
of justice, all of which terminated in the king as
final instance, created a political system that was
not >centralized< as much as it was, in the words
of Alejandro Agiiero, a »repiiblica de repiiblicas«.”*
Hispanic jurists had begun in the late medieval

guments made earlier by Aurelio Es-
pinosa and Jack Owens, argues that
justice became the fundamental ele-
ment of cohesion that tied together
relatively autonomous repuiblicas
(cities and towns) of the Spanish
world (284-285).
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period to re-adopt the Classical term »republic«
(from Latin res publica) to describe sovereign po-
lities organized under one common authority.”>
Kingdoms were examples par excellence of such
republics. Legal theory, elaborated over decades,
ascribed to Iberian kings (princeps in the Latin
formulation) the right to make laws and provide
justice within the republics they governed through
the rationale of traslatio imperii — a concept that
described the process by which a sovereign people
transferred their decision-making power.”

But kingdoms were by no means the only
entities circumscribed within the concept of the
republic. By the 16" century, the term repuiblica
was most often employed to identify cities.”* Most
towns in early modern Castile (including its em-
pire) were self-governing.”® Their limited auton-
omy was an outgrowth of the medieval fuero
tradition, in which the monarch guaranteed towns
under his rule a set of rights and privileges (in the
form of ordinances).”® Historiography in Spain has
dedicated a fair amount of effort to understanding
the composition and functioning of municipal
government in the period that spans the transition
from late medieval to early modern.””

But the concept could also be used broadly to
encompass all voluntary human communities. In
the medieval and early modern periods it could
equally be used to describe formations of pueblos,
universidades (roughly >corporative bodiess, includ-
ing but not restricted to universities), gremios
(unions), and the like.”® Late medieval theory
had divided these corpora into two rough types,
the >personal< or >voluntary, on one hand, and
the >real, »natural< or >necessary¢, on the other.
While the latter group consists primarily of towns
and cities, in the prior group were included groups
born of the initiative of founding members, such

For an analysis of that Classical con-

Arraco, and Ana Maria Barrero Gar-
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as confraternities, charitable foundations, and
guilds.” Legal theory terms such groups functional
assoctations — professional associations or affinity
groups that possess a normative dimension'® —
and they formed a fundamental part of the multi-
normative matrix of the Hispanic world.

Of course, the concept of republic was so general
and expansive that it was used to describe any
voluntary human community with a normative
capacity, including religious ones. In his 1575
publication Repiiblicas del mundo, Jeronimo Ro-
médn used the term to identify religio-political
communities.'®" Given this non-exclusive concep-
tion of what constituted a republic, an individual
could conceivably belong to more than one. All
Christians belonged to a Christian republic, and
the equivalent could be said of Jews, Muslims, and
peoples of empire coming from a discernible
religious tradition. The rationale of the Reconquista
(1085-1492), which identified the peninsula as a
Christian space to be recovered, employed Roman
geographical categories to imagine Hispania as a
unified space, representing a people whose com-
mon good (res publica) was to be protected. This
conflation of geographical space with cultural
space led early modern (Christian) Spaniards to
imagine themselves as members of a common
republic, and an especially-well governed one, at
that. According to the Castilian translation by
patriot Francisco Tamara of Johannes Boemus’s E/
libro de las costumbres de todas las gentes del mundo y
de las Indias, »For the administration and govern-
ment of the republic ... all the good customs
spread throughout the world, and all the good
administration and order (policia), are found to-
gether, in their finest form, in our Spain.«'%* Yet
another Iberian thinker, Pedro de Valencia, re-
sponded to popular animosity toward the Moriscos

sovereignty, see BRAUN (2007) esp.

ception in Cicero, see ANDRES SANTOS cfa. 69-73.

(2013). 97 For arecent exhaustive evaluation, see 99 LEMPERIERE (2004) 25.

GARRIGA (2012). AGUERO (2013). 100 Hoekema (2014) 64.

CovARRUBIAS OrROZCO (1611) 122, 98 On the Spanish interpretation of re- 101 Roman (1575).

Tesoro de la lengua castellana o espariola puiblica, see Kagan (2000); 102 Boemus (1556) 19. »Para administra-

(1611) identifies >repablicac« as »/ibera
ctvitas status liberae civitatis«.

NADER (1990); AGUERO (2016)
106-112.

GARRIGA (2006). In ALVARADO PLANAS
(1995) see especially contributions
from José Angel Garcfa de Cortézar,
José Manuel Pérez-Prendes Mufioz-

LempERIERE (2004); GIL (2002);
Quiyano VEeLasco (2017). In medieval
jurisprudence, every corpus, universi-
tas, and ctvitas was understood to
possess its own jurisdiction VALLEjO
(1992) 58-62. For insight into how
early modern political theory used
these categories in arguments about

cién y gobernacién de la Repuablica
... que todas quantas buenas cos-
tumbres ay repartidas por el mundo,
y toda qualquiera buena administra-
cién y policia que en diversas partes
del mundo se dixere aver, en nuestra
Espaiia se hallard toda junta, recogida
y abreviada.«
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in 17™-century Spain by remarking that Old and
New Christians were all »citizens of a single re-
public, brothers of one blood and lineage, and
native to that same land.«'®® The growing percep-
tion of a geographical space (Castile) as a political
unity transformed formerly-tolerated alien corpo-
rate groups — now converted into nuevos convertidos
de judios and nuevos convertidos de moros — into
constituent members of the republic, albeit uncer-
tain ones. As just one example of this tension,
consider this quote from a letter to the royal court
sent by two brothers, descended from Muslims and
accused of being Moriscos, in the wake of the
destructive crypto-Islamic uprising known as the
Rebellion of the Alpujarras (1568-1570):

»Diego Lépez and Felipe Rodriguez ... resident
citizens in the city of Granada, prisoners in the
royal jail of the city, say that ... their parents and
grandparents converted to our Holy Catholic
faith under capitulation and decree, which
guaranteed them all favors, rights, and immun-
ities which all Old Christians in this kingdom
enjoy ... This privilege was and remains in such
force that not only did it obligate the aforemen-
tioned Catholic Kings who granted it, but all
their successors in the kingdom ... may our lord
God and Your Majesty be served, and may this
Republic of Spain [italics mine] grow and flour-
ish ...«1%4

This relacion evidences the tension between a
conception of republics based on geography, where
all inhabitants of Spain were united as one, and
republics based on ethnicity, in which descendants
of Muslims might be considered a body apart.

This identification of a Spanish republic — draw-
ing upon a common geographical heritage with
shared historical experience — only amplified when
some of its members braved the sea to establish
new settlements in the Americas. Early adminis-
trators in charge of the Americas, such as Juan de
Ovando, conceived of this spatial-ethnic republic
in the Americas as a binary, with the Spanish Re-

Valencia 2005 ([1610]) 126 as cited in
KiMMmEL (2016) 154.

Archivo General de Simancas (AGS)
CCA, leg. 2180, n. 94, 1r-2r.
MARTIN GONZALEZ (1978).

AGUERO (2006) 41.

LANDERS (2006); PROCTOR (2009).

public existing as the converse to a much more
extensive Republic of the Indians.'® For simplic-
ity’s sake, these early administrators and jurists
referred to the Republic of the Indians in the
singular. But what they saw were a multitude of
republics, different ethnic peoples, geographically
bounded, sharing language, religion, and customs.

Agiiero suggests that we understand the Spanish
monarchy as a »repiblica de repiiblicas,« home to
legion corporate groups, that rather than being
governed by one unitary law, was governed by
mechanics of conflict resolution that took into
account the customs, privileges, concessions, and
tolerance accorded to each category of persons. "%
Beside cities, various other groups formed part of
this constellation of human republics. The most
visible in the Hispanic world were the ethnic and
religious minorities who, at some point gained
some degree of judicial autonomy. Until as late as
1502 in Castile (1526 in Aragon), religious minor-
ities in Spain had the right to self-govern as repub-
lics. Between the end of the 15™ century and the
third decade of the 16™ century, they were formally
liquidated, integrated into the Christian republic,
and saw their religious character outlawed. Never-
theless, Morisco aljamas continued to exist in
Aragén as (theoretically) Christian entities en-
dowed with certain corporate autonomy into the
17" century. In the Americas, indios were bestowed
with the same category of self-sufficiency. Later, a
certain small number of black republics, palenques
populated largely by cimarrones, received similar
recognition. "’

This plurality of overlapping republics — reli-
gious, geographical, municipal, functional — was
both the strength and the weakness of the Spanish
imperial model. The weakness resulted from the
monarchy’s auto-definition of Crown territories
as uniquely Christian space after 1502. As a result,
the hundreds of thousands of non-Christians (Jews
and Muslims) in Spain over the course of a very few
years saw their customs and mores transformed
from acceptable to seditious acts undermining
the common good. When the Crown moved to
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incorporate the Americas'® as a constituent of the
monarchy, special juridical devices were designed
to shield the Indians (designation as miserabiles
personas, immunity from Inquisition prosecution,
etc.) new to the faith from the brunt of this
underlying contradiction.'® As for the strength,
it emerged from the multiple articulations linking
members of the monarchy in a human web, from
functional associations at the level of the neigh-
borhood, to the town or city, and finally to the
community of the monarchy at large united under
the buen gobierno of the king."'® The legal system’s
express understanding that justice was the ultimate
goal, and not rigid legality, as well as the value
placed upon custom as the interpreter of law,
provided the flexibility for each of these commun-
ities to self-govern according to the sense provided
by local context.

In the following pages, I will briefly examine the
concepts and the terms fundamental to under-
standing the basic structures of jurisdiction and
officialdom in the republics organized under the
authority of the Castilian king, between 1400 and
1700.""" Having already introduced the nominally
normative structures in »Old Christian« society,
here I will focus on republican jurisdiction as it
manifested itself among the >Others< of the Cas-
tilian monarchy - Jews, Muslims, and New Chris-
tians of various ethnic stripes. My review of the
historiography here is intended to be indicative;
given the enormity of the endeavor, providing an
exhaustive list is beyond the boundaries of my
abilities. It is also restricted to literature with a
strong legal-historical focus, eschewing relevant
contextual historiography whose treatment of ju-
risdictional structures is only incidental. The fol-
lowing examination begins with the medieval
period and runs into the early modern period,
with an eye to capturing transformations in the
relationship between republican government and
the monarchy over time.

CarDIM (2016).

For recent research on this topic, see
DuvE (2008a); Duve (2008b); ANDRES
SANTOS/ AMEZUA AMEZUA (2013);
CuNILL (2011); SEMPAT ASSADOURIAN
(1990).

OwENsBY (2008); BABER (2005).
Nearly two decades ago, Lauren Ben- 112 MILLER (2000).
ton shone a light on the fault lines of 113 Fierro (2011).
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Muslim Republics in Mudéjar Castile

The most drastic transformation in the medieval
Iberian landscape was the peninsula’s slow trans-
formation from an Islamic to a Christian space.
Many Muslims nevertheless chose to continue
living in Iberia after their territories were con-
quered by Christian kings, despite the fact that
the propriety of such a decision was called into
question by co-religionists living elsewhere. ' Still
part of the worldwide community of Muslims (the
umma), these Iberian Mudéjars subscribed to the
Maliki School of Islamic jurisprudence widely
disseminated in the Western Mediterranean. For
the determination of legal matters, Mudéjar com-
munities depended on alfaquies (from Arabic al-
faqih, derived from figh — »jurisprudence«), > who
came from a deep legal tradition that was heavily
doctrinal and normative, focusing on theology,
morals, and rites."™ Prior to the 15™ century,
Iberian Muslims largely depended on an imported
legal tradition in Arabic, with limited regional
innovation primarily linked to the issuance of
fatwas. Though Arabic had long enjoyed a place
as the unique language of religious authority in
Islam, in the 15th-century works of figh began to
appear in Spain in aljamiado (Spanish language
written in Arabic script). Though declining literacy
in Arabic is the most commonly-cited reason, one
well-known scholar has argued that the success of
the Ottoman Empire — culminating with its con-
quest of the capital of the Eastern Roman Empire
(Constantinople) in 1453 - did much to validate
the use of Islamic texts written in non-Arabic
languages.''® Perhaps the most famous of such
texts is the Memorial y sumario de los principales
mandamientos y devedamientos de nuestra santa Ley y
Cunna (1462), authored by the mufti of Segovia and
alfaqui mayor of the Muslims of Castile, Ige de
Gebir. This book (along with the aljamiado version
of Tulaytuli’s 10th—century Mubhtasar) was one of the

fundamental role that jurisdictional
thinking played in the pre-modern
world: BEnToN (2001). The following
pages are a complement to that sec-
tion of that work, especially taking
into account work published in the
subsequent interval.

the late medieval and early modern 114 Carmona GoNzALEz (1992) 13-14.

Iberian Atlantic, emphasizing the 115 EpaLza (1984).
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native sources of jurisprudence most utilized
among Hispanic Muslims during this period. Giv-
en that it reveals only marginal adaptation to the
constraints of living under a Christian sovereign,
instead reflecting norms to be expected in Islamic
lands, debate continues about its purpose.**®
These aljamiado tracts were joined by others
penned in Romance languages. One such text is
a manual that the scholar Pascual de Gayangos
(following Manuel Abella) labeled Leyes de Moros,
which was seemingly prepared for use by judges
and jurists dealing with civil legislation. Initially
scholars theorized that it may have been prepared
south of the Mediterranean, and only later trans-
lated to Castilian for use by Christian jurists to
resolve disputes between their Muslim subjects, or
that it was a »civil code« redacted for approval by
a Christian ruler.""” More recently it has been
demonstrated that it was a Castilian translation
of a large part of the Kitab alIafri, a manuscript
originally authored by the Iragi Abu l-Qasim
Ubaydallah Ibn al-Gallab al-Basri (d. 378/988).""®
Those who drafted the Liibre de la Cuna e Xara
(1408) used Arabic-language sources to concoct
this reference manual in Catalan, likely also envi-
sioned as a tool to be used by Christian jurists for
resolving disputes between Muslims in Christian
Spain."”® Regnhild Zorgati, Alfonso Carmona
Gonzdlez, and others have expressed interest that
while the 15%-century text Leyes de Moros calls
upon justices to enforce Islamic law seemingly
oblivious to the conditions imposed by Christian
rule, the Llibre takes context into account. For
example the Liibre provides guidance for how to
deal with the case of a Muslim who has converted
to Christianity, unlike the Leyes de Moros, which
simply mandates that individual’s execution. The

CarRMONA GONZALEZ (1992) 23-25.
On the Mubtasar, see CERVERA Fras
(1987). Other examples of Arabic-

120 CarmoNA GONZALEZ (1992) 21.
121 Sakrant (2014).
122 ABBOUD HAGGAR (1999); AGUILERA

only novel production of the so-called Morisco
period was a short book, containing moral advice
according to Maliki norms, which appeared in the
Alpujarras in the middle of the 16™ century.'?®
Raja Sakrani has recently set out some new path-
ways for further integrating the texts mentioned in
this paragraph into legal historical study.'*!
Numerous studies have sought, with lesser and
greater success, to reconstruct the functioning of
justice in late medieval Castilian Mudéjar com-
munities. "> The records of the Military Orders
(Santiago, Calatrava, Alcdntara, Montesa) can
prove instructive. In the famed village of Ricote
(Murcia), sources indicate that a group of »viejos«
oversaw the administration of the Mudéjar com-
munity and its relationship to the comendador of
the Military Order (in this case, Ricote was under
the jurisdiction of the Order of Santiago). Jurisdic-
tional power at the local level was organized by one
alcalde located in Ricote and with authority over
Mudéjares living in the surrounding valley.'** This
alcalde was elected annually by the members of all
the aljamas in the territories of the Order of
Santiago. However, the ability of an elected alcalde
to hold office was completely dependent on appro-
val of the comendador, a contrast with Christian city
councils also managed by the Order of Santiago.
Two alguaciles were the executors of justice, and
they were chosen directly by the comendador, as was
the almotacén (public inspector of weights and
measures) — who the comendador selected from
among three »hombres buenos« presented to him
by the aljamas. In the case of Murcia, the aljama of
Ricote exercised outsized power vis-a-vis its fellow
Mudéjars. The six other aljamas were represented
by only one regidor. As Miguel Rodriguez Llopis
has demonstrated, many New Converts saw the

VozMEDIANO (2000); GONZALEZ
JimENEZ (2000); MoLENAT (1998);
MOLENAT (1999); MOLENAT (2000);

language juridical texts translated in-
to aljamiado are the Tanbih al-gafilin
wa-aydah sabil al-muridin (1601), the
Katab at-Tafri, the Traatdo y delcaracion
y guia para seguir y mantener el addin
del alislam (XVI c.), and E/ Breve
Compendio de nuestra santa Ley y
Sunna (1535).
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Arsuaca (2010); EspiNAR MORENO
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(1997) 118-130.
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mass conversions of 1500 and 1501 as an excuse to
escape from the overbearing oversight of the co-
mendador. Beginning in 1502, and utilizing their
identity as Christian (rather than Mudéjar) city
councils, the former aljamas of the Order in Murcia
elected two alcaldes and two alguaciles each, multi-
plying the number of locally elected officials. The
Order of Santiago, however, through legal appeal
eventually succeeded in quashing this democratic
impulse. By 1511, the situation had returned to the
status quo ante, much to the chagrin of the New
Convert community. In terms of the staffing of
churches, the former aljama villages suffered an
additional injury. Unlike Old Christian town coun-
cils, they were not able to choose their own priests.
Even though their taxes paid for the upkeep of the
village church, the comendador chose the priest and
submitted him for approval to the bishop, without
the town council ever once intervening.'**

The alcalde (Arabic gadi, a post usually filled by
an individual previously qualified as an alfaqui'*®)
in Ricote, as elsewhere, handled disputes in the
first instance, and alguaciles assisted in the execu-
tion of justice. Appeals would go to the alcalde
mayor de las aljamas de Castilla."*® Subsequent
appeal was only possible in front of the king or
his council.'” Discoveries in Murcia related to a
mid-16"-century dispute between municipalities
over their respective jurisdictions has revealed an
intriguing suggestion that gadis in borderland
(Castilian) Murcia in the 15® century may have
been named directly by the Nasrid sultan of Gra-
nada.'® Our view of the internal provision of
justice in Nasrid Granada in the 15" century, prior
to conquest, is currently undergoing revision. The
latest research asserts that rather than a monarchy,
the Nasrid state was ruled as a poliarchy, with
multiple administrative centers. '

Jewish Republics in Medieval Castile

The most drastic and heartbreaking episodes of
late medieval Iberia revolve around the experiences
of its Jewish communities. A series of pogroms in

RobprIGUEZ LLoris (1986).
ECHEVARRIA ARSUAGA (2003b). A gadi
should first qualify as an alfaqui, in-
dependent of whether he exercised
that position or not.

Alfonso X identified this post as vigjo
mayor in the Stete Partidas p. 3, tit. 20,

l. 8. PORRAS ARBOLEDAS (1997)
127-128; TorRES FONTES (1962);
MOoLENAT (2003); ECHEVARRIA
ARSUAGA (2003a); ECHEVARRIA
ARrsuaGaA (2003b).
127 PoORRAS ARBOLEDAS (1997) 128.
128 Arcas Campoy (2015).
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1391, executed by Christians and propelled by
eschatological expectations™® and the depreda-
tions of the plague, drove thousands of Jews to
convert, thereby abandoning the protections of
Jewish jurisdiction. Notwithstanding this moment
of rupture, jurisdictional Judaism did survive into
the 15™ century.

Urban Jewish communities of Iberia organized
in aljamas, like their Islamic neighbors, enjoyed the
right to administer justice with limited autonomy.
The local Jewish courts (beit din) existed as a re-
course for any case in which all litigants were
Jewish. Those courts drew from a law based on
the Torah (the first five books of the Old Testa-
ment), as well as a strong doctrinal tradition (often
transmitted orally) of so-called »rabbinic law«.
Important Jewish communities in Castile were to
be found in Burgos, Cuenca, Segovia, Avila, Za-
mora, Murcia, Seville, and above all, Toledo. There
is some disagreement in the historiography
whether members of the general public (gabal)
elected their aljama authorities, or whether the
decision was made by a council of notables (ade-
lantados / mugqademim / berourim). A 1264 respon-
sum from the great rabbinical authority, Solomon
ibn Adret, to the Jewish community of Saragossa
practically confirms that practices of decision-mak-
ing and representation varied by locality:

»There are places in which all their matters are
conducted by elders and their advisors, and
there are places in which even the majority does
not have the power to do anything without
consulting the entire community, and obtain-
ing their consent. And there are places in which
they appoint over themselves men for a certain
amount of time who act on their behalf in all
communal matters, and they are agents over
them. I see that you act in this last manner, since
you elect officials to represent you known as
mukademim.«'*!

The aljamas were responsible for designating a

rabbi (though royal approval was sometimes re-
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quired), a judge/legal administrator (dayan), and
other officials, such as tax collectors. These author-
ities would be responsible for the issuance of
ordinances (fagqanot).

A typical tribunal within the afjamas would be
formed by three judges by necessity familiar with
Jewish law, although formal studies in the field
were generally not required. But not all commun-
ities had tribunals. Both the knowledgeability of
the authorities and the existence of a formal tribu-
nal (or not) affected how operative written law
from the Torah was in those spaces. In fact, Jon-
athan Ray has argued that officials in Jewish com-
munities on the medieval frontier often only had
a rudimentary understanding of halakha. Conse-
quently, rabbinic authorities recognized local cus-
toms (minhag) as the equal of halakba with the
potential to supersede it. 13™-century legal responsa
suggest that in spaces without formally organized
Jewish tribunals (be:t din), community authorities
as such (gahal) had more leeway to rule according
to custom than did others.”®* Though officially
separate from one another, the Jewish aljamas of
Castile seem to have begun to cooperate and
coordinate amongst themselves, at least since the
14" century. When the community of Valladolid
issued an important set of fagqanot in 1432, a
hierarchical process of appeals was for the first
time constituted in writing. The figures of the
»court rabbis,« members of the local elite nomi-
nated (and empowered) by the Crown to serve as
ad hoc appeals judges, evolved during the 13™ and
14™ centuries. Only in the 1432 tagganot was one
such »court rabbi« constituted as representative of
all Castilian aljamas and nominal head of their
jurisdiction.

The inviolability of this Jewish jurisdiction de-
pended on the sanction of Christian authorities.
A 13™-century fuero from Salamanca reflects the
legal space accorded to the Jewish community, as

Ray (2006) 107-110.

Ray (2006) 115-130; Ruiz GéMEZ
(2005).

For Castile, the clearest and most
concise introductions are HERzOG
(1995) and Ruiz GéMEez (2005). Ad-
ditional consideration of legal-histor-

ical themes can be found in: LADERO gon.
QuEsapa (2004); CastaNo (2011); 135 Laukr (2016).
Labpero QuEsapa (2011); CastaNo 136

(2007); LADERO QUESADA (2007);
LESN TELLO (1989); PORRAS

do statutes from other bodies of royal law, includ-
ing the Siete Partidas and, most notably, the Leyes de
Estilo. Jewish tribunals enjoyed jurisdiction over
both civil and criminal issues. Nevertheless, the
Crown reserved its right to hear appeals on any
dispute unsatisfactorily resolved in halakha courts.
At the same time, the Castilian Crown also offered
Jewish litigants the opportunity to bring their
disputes directly into royal courts. In all cases, it
was agreed that Christian judges determining dis-
putes between Jewish parties would decide the case
according to Jewish law."**

Doctrinal prohibitions (taken from responsa)
strongly discouraging Jews from taking their dis-
putes to secular courts, led generations of research-
ers to assume that few Jews opted for using Chris-
tian courts, and that those who did were pariahs.
Nevertheless, recent research scrutinizing the par-
ties in late medieval disputes in secular courts has
indicated that many Jews across the Mediterranean
chose to »venue shop,« sometimes preferring secu-
lar courts over Jewish ones. One recent monograph
has gone so far as to conclude that their motivation
stemmed from the fact that they deemed secular

courts »more neutral, consistent, and powerful
than the beit din.«'3°

New Converts (conversos and moriscos) and their
Communities in Early Modern Castile

Though Jewish and Islamic jurisdictions were
extinguished formally in 1492 and 1502, respec-
tively, normative structures continued to exist
beyond the reach of the law. The Inquisition,
originally chartered in Spain to defend the doctri-
nal barrier between conversos and Jews, continued
its destruction even after the 1492 expulsion of the
Jews, harassing and executing conversos in large
numbers through the 1520s.*¢ Evidence seems
to suggest that by that point the remainders of

ARBOLEDAS (1997) 71-72, 127-128,
203-206; Diaco HERNANDO (1993);
FuencisLa GARcia CAsAR (1995).
Thanks to a much deeper source base,
the literature on Jewish aljamas
(which I do not list here) is better
developed for the kingdom of Ara-

Two important syntheses are: KAMEN
(2014); AMELANG (2013).
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institutional Judaism were sufficiently dispersed
that few Jewish communities existed as such, even
underground. Instead there were scattered families
who attempted to preserve their tie to Jewish law
through observance.'?”

These small communities were no doubt en-
couraged by surviving communities of crypto-Jews
in Portugal, and openly practicing communities of
Sephardic Jews in the Low Countries. There were
even (at least) three jurisdictions of the Hispanic
monarchy that tolerated Jewish communities well-
past the 1492 expulsion date: Naples, Milan, and
Oran. The Jewish community of Naples disap-
peared first, weathering deteriorating conditions
until its ultimate expulsion in the 1540s. As con-
cerns Milan, Charles V took control of the city in
1535 as a result of his continental wars. When
Philip IT assumed the throne in 1556, the city was
integrated into the Spanish Empire. Powerful in-
terests within the city protected the Jews until they
were ultimately expelled in 1597."*% In Oran, a
relatively stable Jewish community of roughly 500
persons remained until 1669." To my knowledge,
no legal historical study of these communities has
been conducted to date. Closer insight into their
organization and functioning would clearly con-
tribute to a better understanding of the complexity
of the Spanish Empire during the period in ques-
tion. '

The so-called »Morisco« communities of Spain
are intriguing for other reasons. While a very large
proportion of the historiography has been dedi-
cated to social and cultural questions related to the

Famous cases are referenced in

significant transformation between

Fokus focus

marginalization and persecution of these com-
munities, there are indications that structures of
authority in villages primarily inhabited by Mor-
iscos remained relatively continuous before and
after the forced conversions of the early 16 cen-
tury.

An important literature has dedicated itself to
charting changes between the period of Mudéjar
subjecthood and conversion to Christianity."*" In
Granada, the terms of the 1491 capitulation treaty
assured that native Granadinos would continue to
be judged by authorities in their own communities
by their own laws.'#* First instance legal matters
had been handled by a figure labeled as an alguacil
in Castilian. Whenever those issues rose on appeal,
they would be decided by gadis according to laws
and traditions of the Koran.'* However, gadis
only exercised jurisdiction over civil matters.'**
Prior to the Christian conquest, village adminis-
tration had been handled by the »buenos e viejos
onbres« of the aljamas. Generally speaking, the
aljama was a unit of organization associated with
the existence of a mosque (with Friday service
administered by an alfaqui), a representative or-
ganization (»buenos e viejos onbres« in this case),
and external recognition as a juridical and admin-
istrative entity.'* With the transition to Christian
rule, those »buenos e viejos onbres« had been
converted into regidores and alcaldes. Enrique Pérez
Boyero, following the lead of Angel Galdn Sén-
chez, has shown that government by »buenos e
viejos onbres« persisted well into the 16 century.
Many official documents from rural towns primar-
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Judaism in the diaspora, with hints
about the community in Oran, offers
potential leads for the interested re-
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PEREZ BOYERO (1997) 457-470. The
capacity of the alfaquf, an individual
responsable for interpreting the legal
prescriptions of Islam, underwent
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the late medieval and early modern
period: ECHEVARR{A ARSUAGA
(2001-2002) 42-43. For insight into
the gadi’s functions in Islamic Gra-
nada, see CALERO SECALL (2000).
Arcas Campoy (2015) 209-210. »El
cadi juzgaba en ultima instancia, en
materia civil, los litigios por testa-
mentos, divorcios, bienes de manos
muertas, declaracién de incapacidad,
administracién de bienes de ausentes,
huérfanos e incapacitados, etc. En los
delitos (yinayat) castigados con penas
taxativas (hudad) sélo podia aplicar el
correspondiente correctivo si era leve.
En los delitos graves, la autoridad
central se encargaba de la ejecucién
de la sentencia del cadi.« For an earlier
period, see MULLER (2000).

(2016). After conducting a fine se-
mantic analysis of communications
between the Muslim communities in
Campo de Calatrava and the Crown,
Almagro has forwarded the hypothe-
sis that the aljamas — as a body repre-
senting the Muslim community in-
ternally and externally — may only
have come into existence in 1463, and
that even so, for a number of com-
munities that she studied, no inde-
pendent aljama seems to have existed.
Instead, members of these morerias
may have interacted with authorities
as individual moros, or fallen under
the representation of aljamas in other
towns.
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ily inhabited by Moriscos show »buenos e viejos
onbres« signing official documents alongside Mor-
isco regidores and alcaldes in the Christian-style
town council (concejo). The council meetings often
continued to be held in the same place that the
aljamas had formerly met, in the old mosque —
now converted into a church. The continued active
contribution of »buenos e viejos onbres« was an
important indicator of continued self-determina-
tion, because Moriscos living in seigneurial towns
(as opposed to royal towns) only had limited
control, if any, over the officials on their concejos.
Pérez Boyero indicates that town councils were
constituted after 1502 either by direct nomination
by the sestor, or were selected by the lord among a
limited list supplied by the outgoing officials.

In a very careful analysis of notarial documents
in Guadix, Carlos Javier Garrido Garcia has argued
that even though the juridical structure of the
aljamas disappeared, the social structure endured.
Case studies show that the important Mudéjar
office of alguacil within the aljama was sometimes
replaced by a hired procurador general who would
lobby and handle legal matters on behalf of the
community."*¢ Other researchers have identified
strong continuities between memberships of late-
Mudéjar period aljamas and post—1502 municipal
councils. For instance, Isabelle Poutrin argues that
aljamas in the rural areas of the Granada region
under Crown authority survived as municipal
councils, and scholars who study seigneurial juris-
dictions in Granada and Murcia have noted similar
findings for town councils there."*” By way of
comparison, for the Kingdom of Aragén, through
legal trials, surviving Arabic language documents,
and other means, scholars have been able to dem-
onstrate the permanence of structures of Islamic
authority up to the date of expulsion in the 17
century.'*® Their work confirms the claims of the
Granadino Jesuit Ignacio de las Casas, himself a
descendant of Muslims. In a 1606 letter to the
Pope, Las Casas decried the fact that numerous
alfaquies, young and old, still administered a vi-

GARRIDO GARCiA (2004).

PouTtriN (2012) 174; PErez BoYERO
(1997) 458—463; MoLENAT (2008);
GALAN SANCHEZ (2010); PORRAS
ARBOLEDAS (1997) 75-77, 127-128;
BARRIOS AGUILERA/ANDUJAR
CasTiLLO (1996); TaPiA SANCHEZ
(1989); CrEsPo MuNOz, ALMAGRO
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VipaL et al. (2012); MOLENAT
(2011-2013); Ropricuez Lropis
(1986) 296-300, 321-322

SANCHEZ BLaNCO (1992); BARCELS /
LaBARTA (2009) 16—19; BERNABE PONS
(2012) 124-125. By far the best stud-
ies of these communities through a
legal historical lens are: MARTINEZ

brant Islamic community in Valencia.'* What
studies from the kingdom of Castile have hinted
at, and the ones from Aragén have indicated more
broadly, is that Old Christian paranoia about the
persistent normative force of Islam had significant
basis in fact, at least in certain locales. In largely
homogenous Morisco communities, in Castile lo-
cated especially in the hinterlands of the Kingdom
of Granada (as well as parts of Murcia and the city
of Hornachos in Extremadura), municipal author-
ities handled large parts of governance according
to >custom<. Mid-16"-century prosecutions based
on sartorial choices, eating habits, and personal
hygiene — all part of the daily habitus targeted by
zealous Christian authorities — linked back to real
concerns about effective jurisdiction, and fear that
local practices, inspired by a foreign legal system,
were crowding out Castilian law.

Royal paranoia about the convergence between
the two kinds of custom (costumbre) — cultural
preferences in fashion, diet, and ceremony, on
one hand, and repeated use creating customary
law, on the other — reached its height in the mid-
1560s, leading to the publication of a Pragmdtica
(1567) that introduced a sweeping set of royal
prohibitions targeting behaviors the Crown linked
to Islamic >customss, >superstitionss, >ceremoniess,
and srites«. In response, Granada’s native Morisco
population commissioned the granadino Francisco
Nurfiez Muley to pen a response on its behalf.
The resulting memorandum, presented to the
president of the Granada Chancery (chancilleria),
made the case that speaking Arabic, wearing the
almalafa (fully-body linen shawl for women), or
bathing in the hammam were expressions of local
culture, and that similar elements were acceptable
among Maltese Christians. Yet the Crown and
significant numbers of ecclesiastical and secular
officials insisted that they were markers of juris-
dictional affiliation.’® Remie Constable pointed
out that in the medieval period sumptuary laws
requiring differentiated dress typically had been
issued in order to encourage segregation. 16™-cen-

AvLMIRA (2008); MARTINEZ ALMIRA
(2012).

149 EL Avraoui (2006) 434—-43S5.

150 KimMEL (2015) 36-39; BARLETTA
(2007).
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tury-legislation was merely the »mirror image,
prohibiting difference in order to encourage inte-
gration (and notionally to advance the consolida-
tion of royal/ Christian jurisdiction). " The result-
ing confrontation over the prohibition of New
Christian >customs< of the so-called Moriscos led
to the destructive War of the Alpujarras (1568—
1570).

Of course, the concern of royal administrators
and local agents about the effective reach of Cas-
tilian jurisdiction was a common concern in both
southern Iberian and American contexts in the
16™ century. While local conditions — both cul-
tural and political — were wildly different, a few
ambitious scholars have sought grounds to con-
duct comparison.’”® The following pages will
reflect on recent publications in Latin America
on the exercise of local jurisdiction.

Indigenous Republics in the Americas

Latin American colonial historiography is mov-
ing away from an earlier emphasis on the »Two
Republic« model, and increasingly acknowledging
that each incorporated township constituted its
own republic.’®> Zooming into local issues has
also helped to reveal the mechanics of indigenous
jurisdiction, in ways that were obscured by the
earlier meta-scale. The first effort to rationalize
native authorities within the Spanish system in-
volved a process of translation. In generalizing
terms, these pueblos could be governed either by
a cactque (a Taino expression that Spaniards adop-
ted and employed widely across the Americas to
signify a chieftain of a small political community)
or by a commission of notables. The position of
cacique, which did not exist in Castile, was incor-
porated into Castilian law for the Indies in the

Fokus focus

decades following Columbus’s first voyage to the
Caribbean. Soon, analog indigenous authorities —
such as the office of kuraka in Perd, tlatoan: in
central Mexico, sihipkua / usaque in the northern
Andes, and batab in the Yucatin — were grafted
almost one-to-one onto the new concept.'** Over
the middle decades of the 16™ century, Spanish
administrators did their best to relegate caciques to
responsibilities of collecting tribute and marshal-
ling labor forces, encouraging municipal officers,
on the Spanish model, to replace their political
authority.™**> Charles Gibson’s work on Mesoamer-
ica was the first to demonstrate that natives re-
mapped pre-Hispanic positions of authority (be-
yond that of cacigue) and structures of governance
onto the titles provided by the Spanish cabildo (city
council).’®® Often, native officials continued to
fulfill administrative obligations that pre-dated
Spanish conquest, even as their responsibilities
were translated into the Spanish offices of goberna-
dor, escribano, and even pregonero™’ in the Spanish
cabildo.

Over recent decades, the growing focus on the
local administration of justice has revealed how
active native cabildo (city council) functionaries
(alcaldes, regidores, alguaciles, and fiscales) were in
regulating land use, resolving disputes, and enforc-
ing (Spanish) ordinances. The offices filled by these
new subjects of empire had their origin in a period
of Castilian expansion. For instance, an organized
system of designating alcaldes had originated in
Castile in the 13™ century, and had further been
modified under the Catholic Monarchs, Isabel and
Ferdinand. Meanwhile, the offices of regidor and
alguacil had become common in the 14" century.
The system underwent important changes in the
16™ century, as Felipe I made regidurias perpetual
across the empire."*® In many places, a process of

151 ConstaBLE (2018) esp. 1-62. general use of »republic of the Indi- Castilian conception. In parts of Peru,

152 GARRIDO ARANDA (1987); BENTON ans«served more as a synonym for the the pregonero seems to have been in-
(2001); HErRZOG (2003); GRAUBART pursuance of their »common good« volved in the enforcement of justice;
(2015); KimmeL (2015); HErzoG than a reference to common judicial see MUMFORD (2012) 146-158. For
(2015). structures across native communities. the New Kingdom of Granada,
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(2016); PenrY (2017). MUMFORD
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ipality, in Perd it referred to indige-
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that pregoneros had important politi-
cal functions.
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in the New Kingdom of Granada has 157 This post took on more importance
revealed both usages, though the in Andean contexts than it had in its
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reduccion™® — forced congregation in European-
style urban settlements organized around a central
plaza — created spaces where natives occupied
offices of authority in the Spanish mold. This
indigenous cabildo in each town effectively served
as the court of first instance across the Americas.'*°
The functioning of the colonial cabildo was dynam-
ic. Though a foreign Castilian structure, the Crown
expected it to preserve many functions of local
justice. Elections were held annually, though eligi-
bility to vote varied from repiblica to repiiblica.***
All the while, parallel indigenous systems of au-
thority often continued to exist on the margins,
questioning the validity of colonial compromise.
As scholars have pointed out, Francisco de Toledo’s
ordinances in Peru made clear that the goal of the
cabildo was to dilute the power of cacigues within
indigenous pueblos.'®*

New Spain

Far and away the most developed insight we
have into the workings of early modern indigenous
jurisdiction in the Americas comes from Meso-
america. This is largely the result of a methodology
called New Philology, championed in the United
States by James Lockhart. The practitioners of the
historical philological school have employed native
language proficiency to mine mundane docu-
ments, such as notarial records and cabildo mi-
nutes, for clues about the culture and structure of
indigenous communities that might have escaped
the Spanish view.'®® This methodology has been
much more successful in New Spain than else-
where, because native language sources exist there
in numbers unequaled in any other district of the
Americas. This is perhaps due to the fact that native
pictorial literacy there predated Spanish conquest,
and numerous communities quickly picked up
writing in Roman script. Because of the record-
keeping of native officials in Nahua, Zapotec, Mix-
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tive framework, see DouGNAC 164
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tec, Otomi, and a variety of other languages,
scholars of Mesoamerica have access to a wealth
of sources created from an indigenous point of
view that simply do not exist elsewhere in the
Americas, or do in very limited numbers.

In an early contribution to this historiography,
Sarah Cline studied the town of Culhuacan
through its Nahuatl-language wills and testa-
ments.'* According to her analysis in these re-
cords, by the 1580s the structures of civil rule had
changed to accommodate Spanish hierarchies and
administrative relationships, though the basic
functions of altepet! (city-state) justice remained
intact. Culhuacan remained divided into residen-
tial wards (tlaxilacalli or calpulli). The imposition of
Spanish rule entailed the reshaping of native in-
stitutions to accommodate the format of the Span-
ish concejo or cabildo. Through her work with
testaments, Cline showed that lower levels of
administration from the pre-conquest period, such
as tax collection and land surveying (tequiticatepix-
qui and cobuatequitopile), persisted with Nahautl
titles, while superior levels of administration took
on Spanish ones. Usually the product of the tran-
sition was the creation of hybrid offices, continu-
ous in many ways with the indigenous past, but
with significant changes. In the pre-Hispanic peri-
od, the Aztecs had a system of justice with a clear
hierarchy and formal practices.’® In the colonial
period, the juez-gobernador exercised much the
same function as the tlatoani (dynastic ruler of a
city state), though his post was elected instead of
hereditary. The cabildo had two alcaldes, who exer-
cised local jurisdiction, and four regidores, in charge
of local administration. Alcaldes heard disputes and
arbitrated, likely following the provision of justice
in pre-Hispanic times very closely. But Indians also
had access to Spanish courts. Moving the case to
Spanish courts likely meant changing the framing
of the dispute in order to litigate according to
Spanish legal prirlciples.166 In Cline’s analysis,

interpret the character and validity of
custom differently and steered their
litigation accordingly. YANNAKAKIS
(2010).

On indigenous use of courts in New
Spain, see BoraH (1983); OWENSBY

(2008). Yanna Yannakakis emphasizes
that indigenous litigants were aware
that different tribunals were likely to

Republics, their Customs, and the Law of the King: Convivencia in the Kingdoms of Castile, 1400-1700



167
168
169

170
171

the alcaldes merely served as agents of the juez-
gobernador’s authority, rather than operating inde-
pendently. The creation of a post of alguacil, or
constable, to maintain order was a novelty of the
Hispanic period. The town had its own jail (tezlpil-
poyan) run by an indigenous alcaide. Adjudication
of first instance in matters concerning residence,
land transactions, and minor financial matters was
actually handled by ward officials (calpulleque or
tlaxilacalleque). The reach of this jurisdiction was
reflected by natives’ tendency to list their residence
by ward in their testaments. Evidence of how 16
century Spanish jurists became familiar with pre-
Hispanic structures can be seen in the works of the
former oidor (high court judge) of the Audiencia of
Mexico, Alonso de Zorita.'®” An indigenous view
of these structures is evident in the work of the
Nahua historian Chimalpahin.*®®

The office of gobernador had been introduced in
1565 by the Viceroy Mendoza, who thought he was
translating an indigenous office (tfatoani) into a
Spanish nomenclature. But in fact, scholars agree
that in the minds of the Nahua, he was creating
something new.'® William McConnell’s study of
Mexico City/ Tenochtitlan revealed the process by
which cabildo members were elected. Indigenous
principales (pipiltin, hereditary nobles) elected gov-
ernors and the cabildos who served under them. In
the period immediately post-conquest, governors
served for life and alcaldes and regidores rotated
positions to avoid being unseated by regulations
that prohibited reelection. But by the final decades
of the 16™ century, mixed pressure from Spaniards
and indigenous subjects coalesced in a durable
system of annual elections, influenced by prece-
dents in pre-contact Mexico.'”°

Robert Haskett’s study of Cuernavaca revealed
a cabildo that over the course of the 16™ century
transitioned away from a Hispanic system of a
governor (tatoani), four regidores, and two alcaldes
to one that more accurately reflected structures of
authority that had survived the transfer of power.
In addition to the gobernador, alcaldes, and regidores,

Zorita (1963). Analyzed in Ecio
(2016); ViGIL (1987) 178-179.
ANDERSON / SCHROEDER (1997).
ConNELL (2011); LockHART (1992)
30-31, 132-138; HaskerT (1991)
100-101.

CoONNELL (2011).

HaskerT (1991) 22-23, 95-123.

172 REeves Garcia (1972) 259-263.

173 MARTINEZ (1984) esp. 127-132. Mar-
garita Menegus Bornemann’s study
of Toluca consciously uses that of
Martinez as a point of comparison.
She argues that the displacement of
Mexica conquest in Toluca (prior to
the appearance of the Spaniards) sig-
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it also boasted a fisca/ (an assistant to the priest) as
well as a number of lesser officers sporting a
mixture of Spanish and Nahuatl titles: mayordomo,
tequitlato, calpule, topile (alguacil) and jurado de
tianquez (market official), and well as numerous
huebuetque (elders) or principales. By the 17 cen-
tury, Cuernavaca had integrated two more alcaldes
as well as four mayordomos. The mayordomos were
ward supervisors who had been integrated into
cabildo government.'”" Haskett repeats Cline’s
findings, namely that indigenous alcaldes had re-
sponsibilities that differed from their Iberian coun-
terparts of the same name. They did likely adjudi-
cate small local disputes, but they largely func-
tioned as an extension of the gobernador’s authority.
Haskett notes that alcaldes often functioned as
lieutenant governors, handling administrative mat-
ters and representing the municipality in exterior
matters. Nevertheless, their adjudicative function
was not completely lost. This is confirmed by
such documents as the »Ordenanzas de Cuauhtin-
chdn«'”? which spelled out a list of judicial re-
sponsibilities incumbent upon them.

Hildeberto Martinez’s work on the city of
Tepeaca and its surrounding towns from the pre-
Hispanic period through the 1* century post-con-
quest revealed that before 1520, three or four
tlatoani had shared governance over the connected
towns, with premier authority designated on a
rotating basis. Two decades later, when the Span-
ish cabildo was introduced, the larger city (Tepeaca)
took on a full range of cabildo members, while
surrounding settlements made do with a more
limited cast. After the 1550s, the gobernador, regi-
dores, and alcaldes were elected regularly (every year
or two), and were allotted according to a rotation
between the cabecera (head-settlement) and the
subject towns. Martinez remarks that this division
of authority and representation thus continued to
heavily resemble pre-Hispanic models, albeit
under the guise of Spanish structures.'”?

Caterina Pizzigoni’s work on wills in Toluca
in the 17" and 18" centuries give some sense of

nificantly destabilized lordship in
such a way that facilitated the impo-
sition of the Spanish cabildo. She
proposes that ethnically-divided
spaces, generally, adapted to cabildo
government more quickly: MENEGUS
BORNEMANN (1994).
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change underway in central Mexico during the
transition from Hapsburg to Bourbon monarchy.
She echoes Martinez’s findings, suggesting that
while larger towns with a full-scale altpet! might
have a full set of Spanish offices from the 16™ cen-
tury onward, smaller towns did not. On the figure
of the juez-gobernador, Pizzigoni remarks that by
the 17 century the juez-gobernador had lost the
broad mandate exercised by the pre-Hispanic a-
toant, but still served as an important representa-
tive of the community and resolved of disputes.
She notes a tendency for the number of alcaldes
serving on a town council to balloon from the
typical number of two, to include wardens of the
tHaxicalli that in a previous period had occupied an
inferior rung on the scale of justice. Meanwhile,
Pizzigoni notes that while the position of regidor
was prestigious in Spanish context, on Mesoamer-
ican municipal councils they were less important
than alcaldes and, indeed, eventually disappeared
from the list of municipal offices.'”*

Finally, Tlaxcala has occupied a special place in
the historiography. Representing among the ear-
liest and most faithful allies of Spanish conquista-
dors, the city’s leadership in the mid-16™ century
negotiated recognition as a »noble and loyal city«
of the Crown, whose inhabitants would be im-
mune from taxation commonly imposed on sub-
jugated communities.'”> The city-republic is an
especially useful example for historians because
the Actas of its cabildo have been preserved and
transcribed.’”® Access to this special resource has
made it a privileged space for studying indigenous
jurisdiction.’” Jovita Baber has argued that the
activity of the indigenous representative leadership
of Tlaxcala both within the structure of a Spanish-
style cabildo system and as emissaries in front of the
royal court reflects a hybridization between native
cultural and political forms and those imposed by
the Spanish. From this example, Baber proposes
Tlaxcala as an especially well-documented example
whose insights can be generalized across the In-
dies."”® And precisely because of its valuable re-
cords of the minutiae of daily governance, the

P1zzicont (2012) 197-202. HASKETT
(1991) 106 makes similar claims.
BaBeRr (2010); Diaz SERRANO (2012).
LockHART/BERDAN (1986);
CELESTINO, VALENCIA et al. (1984).
Another useful tool is: MeapE DE
ANGuULO (1984).

(2008).

BaBER (2012).

Tlaxcala example has indeed been used analogically
to fill in documentary lacunae elsewhere.

Peru

Beginning in the late 1970s, Andean ethnohis-
tory began to dedicate more energy to the question
of legal transformations during the colonial peri-
od. Seminal publications attentive to transforma-
tions in ethnic authority in Peru noted the >Casti-
lianization< of cacical authority and the increasing
marginalization of caciques between the 16™ and
17" centuries.'”® Pre-Hispanic political culture
had been defined by nested Inca organizational
system coordinated around the ay//u, the basic unit
of population and production united around
shared kinship. Ayllus in turn formed part of
warangas, a Quechua term that translated as the
number one thousand. Postconquest records sug-
gest that waranqas were landholding units, and
only reflected the populations of indigenous com-
munities in a very approximate manner. Karen
Spalding detailed how warangas, most probably
representing exceptionally large ayllus, would be
transformed into the constituent units of a Span-
ish-era repartimiento (a population unit she refers to
as a tribe). In both pre-Hispanic and post-conquest
times, local justice within the repartimiento was
administered by kurakas (a rough equivalent to the
Spanish cacique) and their subordinate principales.
These repartimientos, in turn, formed part of prov-
inces, which were divided into anansaya and wur-
tnsaya, upper and lower level moieties. Typically,
the kuraka representing the constituent groups of
the upper (anansaya) moiety ruled over the rest.

Beginning in the late 1540s (and in an acceler-
ated fashion under the viceroy Francisco de Tole-
do), the monarchy had pushed the plan of reduc-
cion, to concentrate indigenous settlements into
Spanish ideal-type urban grids. A complementary
part of that plan included introducing the Spanish
city council (cabildo) and city council offices (al-
calde, regidor, alguacil mayor, mayordomo, pregonero,
verdugo, andescribano) to indigenous townships.

177 GiBsoN (1991); MARTINEZ BARACS
178 BaBER (2010). See also BABER (2005);

179 Diaz REMENTERIA (1977); STERN
(1982); SPALDING (1984).
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Despite the new introductions, the position of
kuraka did not disappear, and in fact, kurakas
remained a vital cog in colonial society for their
work as middlemen, crucial in mobilizing labor
drafts (mita). Karen Graubart has demonstrated
how the cacique, and later the cabildo, retained
jurisdiction over minor civil and criminal matters,
and has argued that colonial administrators con-
ceived indigenous jurisdiction through the lens of
the autonomy once conceded to the former Jewish
and Muslim aljamas in Iberia.'®

With the growth and expansion of the Spanish
colony, the monarchy created the positions of
alcalde mayor de quipucamayoq vy contador de los
chasquis, capitin general de la mita, and alcalde
mayor de la mita (for Potosi), employing members
of the hereditary native elite to manage large-scale
endeavors that involved indigenous inhabitants
from multiple provinces. Nevertheless, within dec-
ades the new Spanish-style officers essentially do-
minated urban governance.'®' Nevertheless, much
of the preexisting structure remained intact and
Spanish jurists reiterated the importance of heed-
ing the value of indigenous customary law. The
second book of the Tormo primero de las ordenanzas
del Perii (1685), compiled under the orders of the
viceroy Melchor de Navarra y Rocafull, Duque de
la Palata and titled »Ordenanzas de los Indios«,
remains a remarkably valuable source for evaluat-
ing the overlap between Spanish structure and
indigenous custom.'®>

Much of the revision of the last decade has
focused on indigenous participation in literate
culture."® But because Andean archives lack a
large corpus of native language documents like
the ones that exist in Mesoamerica, penetrating the
cabildo has been comparatively difficult. Recent
breakthroughs have involved using insights from
Mesoamerican documents to fill in interpretative
gaps and identifying evidence of the exercise of

Fokus focus

local jurisdiction appended to casework in litiga-
tion that was elevated on appeal.'® The limited
documentation discovered so far by researchers
suggests that Andean cabildos consisted of the same
officials that occupied the model provided in early
modern Spain and similar to the one in New
Spain: two alcaldes, a number of regidores (likely
to not exceed eight), an alguacil mayor, a scribe, and
a handful of lesser officials."® Sparse as the evi-
dence may be, the presence of community-elected
alcaldes, who rendered summary judgment on civil
issues involving sums of 50 pesos or fewer and
criminal issues not involving homicide and who
did so drawing upon a mixture of Castilian and
customary law, points to a much deeper integra-
tion of native communities into Spanish frame-
works of justice in the early decades than was
commonly acknowledged even ten years ago.'®¢
Though many gaps remain to be filled in, the
new monograph by José¢ Carlos de la Puente Luna,
Andean Cosmopolitans, offers important insight
into the engagement of the inhabitants of the Jauja
valley with the Spanish legal system, both as its
subjects and as actors."® Scholars working on the
18" century have recently illustrated the efforts of
indigenous legal actors who carved out space for
indigenous legal representation at the highest lev-
els."®® But Puente’s laborious study of letters of
attorney, trial records, and vice-regal writings has
not only pushed that chronology back — revealing
active indigenous legal representation in both
Lima and Castile as far back as the 16™century*®
— it has also revealed the role that native procura-
dores played in indigenous local government. In an
effort aimed at »recentering the pueblo,« Puente
has made a convincing argument that natives from
Jauja (and by inference from the surrounding
Andean areas) quickly incorporated Spanish-style
litigation as sap¢i, a Quechua term that denotes
common assets belonging to a community, politi-
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cally-controlled and intended to be used for the
collective good. Ayllus came to see community
litigation (pleztos del comiin) — seeking, for instance,
community-wide exemption from the m:ta labor
draft — as a collective good on par with public food
stockpiles or common lands. Puente traces how
individuals he calls »town attorneys« were elected
annually along with the cabildo and came to be
seen as emblems of corporate identity vis-a-vis
other pueblos as well as the Spanish community.
Interestingly, caciques sometimes took on these
roles, muddling our understanding of the division
between pre-Hispanic authorities and officers of
the newly-introduced cabildo."®

Finally, recent research has highlighted the ex-
ceptional character of the vice-regal capital of
Lima, which because of its centrality seems to have
developed a unique indigenous jurisdiction with
its own special set of characteristics. Already by the
1550s, Spanish authorities had begun to appoint
native officials to serve as magistrates handling
minor indigenous disputes within the city. By the
1560s, indigenous alcaldes and alguaciles were for-
mally constituted. In the subsequent decade, when
the native district El Cercado was established as an
appendix of the city, it began to accrue its own set
of unique officials. The erection of a wall around
this district of the town, Karen Graubart has
asserted, made it a safe place for indigenous cus-
tomary law to flourish. Indigenous alcaldes adjudi-
cated disputes that arose within the walled neigh-
borhood. As the population grew, a hierarchy of
jurisdictions grew to include an alcalde mayor de los
naturales, who served as an appeals judge on native-
to-native issues within El Cercado, as well as an
alguacil mayor, in charge of overseeing works con-
cerning public order. But unlike their direct infe-
riors, who were elected by their communities,
Puente Luna points out that these two prestigious
posts were political appointees made with Spanish
oversight.'!

PuenTE Luna (2018) 20-50. Also on
apoderados for a later period in New

Spain, see YANNAKAKIS (2008). In the 120-121.

New Avenues for Study

As we dive deeper into the local in the Spanish
Empire, what methodologies can we benefit from?
One fruitful opportunity is offered by the concept
of interlegality. André Hoekema, the most insistent
proponent of interlegality as an analytical tool,
defines it as »a process of adoption of elements of
a dominant legal order ... and of the frameworks
of meaning that constitute these orders, into the
practices of a local legal order and/or vice versa.«
He further acknowledges that the process also
carries an implied result — the hybridization of
coexisting >legal orders<.'”*

In this article’s opening vignette, I explored how
Spanish judges determined that indigenous inher-
itance custom was valid and, in fact, trumped
existing Castilian inheritance law, insofar as that
law was to be applied to the native community.
This was an example of a structural interlegality
particular to the Castilian legal system. Often
times, we see indigenous norms (that did not
violate precepts of Christianity, always a require-
ment) explicitly re-appropriated within Spanish
statutes. For instance, in the 1570s Viceroy Fran-
cisco de Toledo of Peru reinstated an Inca law that
Andean highlanders could not be forced into mita
rotations in the lowlands for more than 24 days,
and encouraged another norm that mandated that
caciques host public meals for the poor.'”

But indigenous systems might also take on
features of the Castilian legal culture surrounding
them. This was the case roughly forty years later,
when in 1617 don Pedro, cacique of the pueblo of
Cheva in the New Kingdom of Granada made a
last will and testament with a Spanish notary. In
that document, don Pedro identified his nephew
don Juan, the four year-old son of his sister dofia
Juana, as his rightful heir. And don Pedro used the
testament to assure that goods belonging to the
cacicazgo (chieftainship) — a farm, livestock, or-

191 GRrAUBART (2018); GRAUBART (2016);
PueNTE LuNa, Andean Cosmopolitans,

interest of connecting historiogra-
phies, it should also be noted that the
equivalent of such »town attorneys«
represented heavily-Morisco popula-
tions, such as those in the Alpujarras,
in front of the royal during roughly
the same period (see footnotes
146-148).
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chards, and blanket stockpiles (a common tribu-
tary item and basic unit of exchange) - stayed with
the regents (dofia Juana and an unnamed goberna-
dor) until the nephew came of age and assumed the
cacicazgo. Like him, the incoming cacique would be
required to use these common goods to pay the
tribute obligations of the poor and elderly in the
pueblo.'* Not only does this will illustrate the
continuing validity and observation of indigenous
custom in the inheritance of authority, it also
highlights the flow of interlegality in the other
direction. In this case, a foreign legal form (the
will) could become a legitimate instrument facili-
tating smooth transitions within the pueblo ac-
cording to customary law. The interpenetration of
semi-autonomous bodies of norms proved crucial
in the elaboration of local frameworks of meaning
both flexible and simultaneously cohesive enough
with central legal tenets to sustain a durable polit-
ical system.

The best evidence of interlegality is likely to
come from cabildo records, and specifically the
decisions of judges of first instance, the alcaldes
ordinarios. Unfortunately few indigenous cabildo
records from the early colonial Andes — either from
Perd or the New Kingdom of Granada, from
which the above examples came — seem to have
survived. However, a recent analysis of one of these
scant records shows indigenous judges making
rulings based on Castilian law but with distinct
Andean features." The work of Puente Luna and
Honores highlights indigenous actors working
within the structure of Spanish justice to provide
decisions that sampled liberally from both Iberian
and native traditions. In such interactions between
two legal systems, Hoekema’s framework for ex-
amining inferlegality encourages attentiveness to
the relationship between dominant and local legal
order. This leads me to an observation. Concerning
the setting of early 17"-century Andes, which — I
ask — was the dominant legal order? Our modern
familiarity with the written Castilian law might
lead us to make rash assumptions. For if we look at
demographics at the end of the 16™ century in the
territories the Habsburg Crown claimed in Peru,
there were only tens of thousands of Europeans,

Archivo Regional Boyacense (ARB),
N2, leg. 84, 23v-24v.

PuentE Luna/HONORES (2016).
CLENDINNEN (1987); MiLLs (1997);
TavAREZ (2013); PUENTE Luna (2007).
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but millions of native Andeans. Spaniards claimed
hegemony; but given the demographic disparity,
how seriously should those claims be taken, espe-
cially in this early period?

To be sure, there was great diversity in the
indigenous community, constituting a patchwork
of normative communities. But sometimes, frank-
Iy, our reconstructions of the 16 century reminds
me of the old historian’s saw about the man who
has lost his keys in the dark and goes out to look for
them. When his friend, apprised of the situation,
sees him very anxiously fumbling through the grass
surrounding a lamppost, the friend inquires why
he is so intent to search there, rather than looking
through the surrounding field or the pathway that
continues on into the distance. The anxious man
responds, »Well, this is where the light is.«

This leads me to another avenue for future
study, that of hidden jurisdictions. By this, I refer
to normative spheres not recognized by the sover-
eign power but with capacity to direct the admin-
istration of justice on a local or regional level. To be
relevant to this particular essay, they must reflect
the norms of some republic, a community that
imagines itself as a cohesive whole and whose
members share common future objectives. In the
early modern world of conquest, dislocation, and
plural, contested space, the opportunities for such
hidden jurisdictions are numerous. The case of Gran-
ada’s Moriscos makes clear that the structures of
Mudéjar justice outlasted nominal conversion to
Christianity and wholesale insertion into the Cas-
tilian 7us commune. The War of the Alpujarras
(1568-1570) in the kingdom of Granada was
essentially a civil war started over the native com-
munity’s right to observe and to continue to apply
a substrate of customary law. The same can be said
of Spanish »extirpation of idolatry« campaigns in
the Americas.”® Almost every extirpation cam-
paign revealed non-Christian beliefs, yes, but also
parallel systems of authority and justice. The »cus-
toms and rites« that Spanish ecclesiastics endlessly
harped on about were no less than the surface
manifestations of competing legal systems. As just
one example, Jorge Gamboa’s analysis of a trial
in the New Kingdom of Granada during the last
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quarter of the 16™ century, in which one faction in
an indigenous pueblo was accused of idolatry and
other sins, revealed definitely non-Christian prac-
tices for the coronation of authority and wholly
proprietary mechanisms for pursuing damages in
the case of wrongful death.”” I suggest that we
continue tugging at all the available strands, fol-
lowing hints of normative modeling through as
many documentary types as possible — legal trials,
notarial records, pragmatic books, chronicles — in
order to better recognize the shape, reach, and
unequal authority of early modern and colonial
jurisdictions. Digging through the evidence of
idolatry campaigns and similar legal trials — to be
complemented by clues in last wills and testaments
— we can see the outline of systems of justice that
worked from different precepts and envisioned the
transfer of authority in different ways.

These hidden jurisdictions become most legible
to us when they begin to overlap with structures of
Castilian authority. The New Philology school of
research, by drawing upon indigenous language
records, has often been able get the closest to
indigenous actors working within the Spanish
system but according to native structures of
thought. Recent advances in the study of judicial
linguistic translation — conducted with the Zapo-
tec-language records of Villa Alta (New Spain) —
have revealed how the Spanish justice system could
be tuned to play in a very locally-relevant key.'”® As
Spanish and indigenous systems of justice gradu-
ally developed symbiotic relationships, even hybrid
ones, hidden jurisdictions had the tendency to come
out into the open.

So-called functional communities also offer a
privileged viewpoint for examining the workings
of customary law in the Spanish Empire. Accord-
ing to Brian Tamanaha, functional normative systems
are those that take shape »in the pursuit of a
particular function, purpose or activity that goes
beyond purely commercial pursuits ... [which]
possess some degree of autonomy and self-gover-
nance aimed at achieving the purpose for which
they are constituted ... and ... interact with official

GaMBoA MENDOZA (2004).
YANNAKAKIS / SCHRADER-KNIFFKI
(2016).

TAaMANAHA (2008) 399.

ALoNso RoMERO (1997). Another re-
cent study examined the University of
Mexico: PavON RoMERO (2010).

legal systems at various junctures ...«"*” Function-
al communities represent >republics< in the most
fundamental sense of the word — communities of
people constituted through common interest and
devoted to a »common goodx« (res publica). Educa-
tional communities, religious communities, and
guilds provide the most numerous examples of
such functional groups. How might one examine
these as legal-historical objects? One study of the
famed University of Salamanca examined the juris-
diction exercised by the maestrescuela of that in-
stitution, scrutinizing the University’s distinctive
authority in relation to royal and papal jurisdic-
tion. It focused on students and their nuclear
family members, as well as their employees and
servants, who enjoyed the university fuero, as did
university officials, members of any affiliated cole-
gios, convents, or monasteries, and all employees
of the University’s independent tribunal.?®®
Universities in general, and the University of
Salamanca in particular, were elite institutions, but
a great majority of the functional communities
that coalesced and exercised their own (limited)
jurisdiction were not. Confraternities did not en-
joy a right to their own fuero in the way that
universities did, but they did exert normative
pressure and condition the behavior of their indi-
vidual members. In theory, confraternities were
pious and charitable institutions that organized
public events to advertise their social functions.
In practice, though, they often took on the char-
acter of extralegal normative bodies for minority
communities within Christian society. Such a real-
ity was not restricted to the Americas. Late medi-
eval Toledo was home to some of the most impor-
tant political confrontations between Old Chris-
tians and conwersos throughout the 15™ century.
In 1481, the archbishop of Toledo devoted a synod
statute to decrying the creation of ethnically-spe-
cific confraternities, recognizing by so doing that
these brotherhoods were creating normative com-
munities that competed with secular and eccle-
siastical jurisdiction.”®’ One intriguing example
comes from an Islamic brotherhood in that city,

201 See synod of Alcald 1481 in SANCHEZ
HEeRrRrERO (1976) 72, 329-336.
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from a document rescued from obscurity by
Ana Echevarrfa. Taken from Toledo in the early
15 century, the eleven-folio document written in
Arabic names members of a Mudéjar >congre-
gation« in that city. Because of vagaries of trans-
lation, the community to which it refers could
either be a confraternity or an aljama, but in either
case Echevarrfa demonstrates that it is a normative
document that details not only the financing, but
also the regulation of a voluntary community of
Mudéjars.>**

Often an »ethnic refuge« in colonial Spanish
America,”® confraternities provided structure for
displaced communities by offering them formal
organizations with statutes and regulations,
through which they were able to reconstruct nor-
mative communities.”®® In her survey of early
colonial African confraternities in Lima, Karen
Graubart has tentatively suggested that the leader-
ship of black colonial confraternities mimicked the
office of alcalde de los negros that had been created
in 15™-century Seville to oversee that city’s African
community.**® Teresa Vergara has argued convinc-
ingly that in 17th-century Lima, the indigenous
shoemakers of the city combatted their exclusion
from the official shoemakers’ union (gremio) by
founding a confraternity that served as an unofh-
cial guild for their own practice of the profes-
sion.?®® Serge Gruzinski has suggested that in
Oaxaca, certain confraternities eventually trans-
formed into pueblos de indios with their own
alcaldes and regidores.” Nicole von Germeten has
analyzed Black and Mulatto confraternity consti-
tutions in Veracruz, demonstrating how their
norms regulated both financial concerns and be-
havior of members.?°® In her analysis of an alleged
uprising in 1612 New Spain, Marfa Elena Martinez
suggested that Black confraternities in the city of
Mexico had a political function and that their
hierarchical structure was the intended basis for a
new administration in the case of a successful
rebellion.>® Though outside the temporal boun-
dary of this study, Matt Childs’s work on late-
colonial Afro-Cuban cabildos is also worth noting.
Building off of a burgeoning historiography, he has

EcHEVARRIA ARSUAGA (2010). 206 VERGARA ORMENO(2015).
CHARNEY (1998) 385. Studies of Afri- 207 Gruzinski (1990) 211.
can communities in Brazil also seem 208 GERMETEN (2009) 136-154.
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shown that ethnically-specific cabildos (Kongo, Lu-
cumi, Carabali, Mina, Mandinga, etc.) developed
out of the Spanish institution of the confraternity,
and they regularly took on the responsibility of
conflict resolution among their members.>'® His
findings from the 18" and 19™ centuries encour-
age us to look inside the confraternity for evidence
of jurisdiction. And indeed, in 16™-century Gran-
ada, territory of the last Islamic kingdom to sur-
render to the Crown, Amalia Garcia Pedraza has
shown how the confraternity of the Resurrection,
organized around the city’s hospital, exclusively
served the town’s native community (former sub-
jects of the Nasrid dynasty) and may, potentially,
have been involved in the planning of the Rebel-
lion of the Alpujarras (1568-1570).>"" These exam-
ples hint that minorities and marginal commun-
ities adopted confraternities, sanctioned by Chris-
tian authorities, as vehicles for selfgovernance
with clear structures of authority and mechanisms
for fundraising. Understanding how such distinct
communities — formed by »ethno-cultural minor-
ities, by indigenous peoples, by religious com-
munities, by communes, by distinct smallholder
groups and tribes, etc.« in the words of André
Hoekema?'? — functioned as normative bodies,
and achieved some sort of official recognition (or
conversely, did not), remains a particularly attrac-
tive research prospect.

Finally, I want to point to the potential for
reconceptualization of the »republican« form of
self-government. Recent work by the anthropolo-
gist Joanne Rappaport has pointed to the fact that
selfidentification is often situational, and that
social forms of division and cohesion do not always
match the lines that bureaucratic governments try
to draw. Simply said, »groupness« does not neces-
sarily obey the categories created by law.?'* She
demonstrates how certain individuals in the colo-
nial Americas could be simultaneously Spaniards
and Indians, and even act as constituents in an
emerging category with its own normative arroga-
tions, such as mestizo, at the same time. Putting her
insights together with those drawn from the recent
literature on multinormativity,”** a blurry picture of

212 Hoexkema (2014) 63-64.
213 RappAPORT (2014)
214 Hoekema (2014); MicHAELS (2009):

to confirm this: Sweer (2003). 209 MARTINEZ (2004) 479-520. BentON/RoOss (2013); TAMANAHA
CHARNEY (1998) 381-383. 210 CHILDS (2012) esp. 246. (2008) 397-399; Duve (2017).
GRAUBART (2011) 6. 211 Garcia PEpRrazA (2002) 889-913.
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coexisting and overlapping normative spheres
emerges. Rappaport’s focus on »groupness« high-
lights the potential for an individual to be constit-
uent in, and answerable to, multiple normative
republics at the same time. This multiple associa-
tion is unproblematic for our purposes, until the
individual engages or is engaged by the Spanish
legal system for the purposes of conflict resolution.
Identifying and picking apart these liminal cases is
promising not only for what it can tell us about the
overlapping normative spheres to which an indi-
vidual belongs, but also because close attention to
how contemporary legal scholars undertook the
process of deciding jurisdiction can highlight how
the early modern understanding of jurisdictional
divisions might have differed from our modern
deductions.

Conclusion

We have arrived at a fruitful moment in legal
historical studies of the Iberian World. Scholars
long ago identified the basic structures of multi-
confessional society in medieval Iberia. But only
recently have advances been made in recognizing
continuity in normative social structures after the
period of forced conversions ending in 1502.
Meanwhile, for the Americas, there has been a
slow march, starting in earnest after the first
publications of the school of New Philology in
the early 1980s, to recognizing the structures of
native authorities in the Americas and how they
adapted to serve the needs of their communities
under Spanish rule. Recent advances in the study
of legal history have made significant strides in
recognizing the role of custom in the administra-
tion of justice. The sum of these realizations and
advances is transforming our understanding of the
relationship between justice, law, and society in
the early modern Spanish Empire. Much more
than a system governed by grand concepts and
administered by authoritarian ministers in Madrid,
justice appears a much more local and contingent
affair. New propositions from studies of legal
pluralism, which identify a historical universe that
generates normativity from a variety of sources,
legal and non-legal, prompts a turn toward the

AGI, Santa Fe, leg. 528, 104r-v.

local, and begs us to re-focus our energies on
paralegal bodies, such as the confraternity or the
indigenous social event as spaces for the construc-
tion of hidden jurisdictions, not sanctioned by the
Spanish legal system, but nevertheless effective in
guiding human action.

How does a look at recent work in legal history
affect our understanding of convivencia as a con-
cept? Traditional writing on the topic circum-
scribed its focus to the period of Iberian history
in which the three religions tolerated one another’s
beliefs and their right to decide internal disputes
according to the legal structures underlying those
beliefs. Two things are worth noting in that regard.
First, there is some evidence that the medieval
relationships behind such a convivencia did not
completely disappear by 1502. Instead, anecdotal
evidence from within Iberian seigneurial territories
suggests local Islamic jurisdiction in some places
may have survived relatively unmolested into the
1560s. Furthermore, if we were to measure only by
the yardstick of non-intervention in the Other’s
religious cult, and the relinquishment of local
jurisdiction over internal matters, during a num-
ber of decades Latin America (albeit unevenly)
does not look terribly different than 15™-century
Iberia. Though the Crown and its ministers cele-
brated their many conversions in the Americas,
even at the end of the 16™ century many natives
had not yet been baptized and so occupied a
complicated legal situation that left them free from
some elements of Castilian jurisdiction.?"* Second,
the immense power of custom in the Spanish legal
system devolved norm-creation to the local level.
On the one hand, this meant that across its many
territories, the Castilian system was characterized
by an intense and ever-present znterlegality. In prac-
tice, this created significant space for accommo-
dation that — while not a tolerance on par with
medieval privileges accorded to Jews and Muslims
— expanded the range of licit behaviors and devices
for conflict resolution outside of the range explic-
itly prescribed by Castilian law. That begs the
question, if a Castilian convivencia ever did exist
in the first place, did it indeed disappear in 1502?
Or did it merely transform?
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