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Abstract

The evolution of the bill of exchange from the 

14th century onwards can be traced back to the 

interplay between international mercantile prac-
tice, legislative approaches and juridical interpre-

tation. A meticulous examination of mercantile 

documents and sources of practice has the poten-

tial to refine the prevailing monolithic image of the 

emergence of bills of exchange and their corre-

sponding norms. For a considerable period, from 

approximately 1450 to 1680, the regulatory frame-

work governing bills of exchange, particularly with 

regard to the apportionment of liability among the 
parties involved, was characterised by indetermi-

nacy. In the context of Western Europe, a plurality 

of approaches and principles coexisted, with no 

single legal authority considered preeminent. 

Gradually, a synthesis of Genoese and Dutch meth-

odologies emerged as the prevailing approach. The 

eventual success of the Genoese-Dutch views was a 

dynamic change following from new develop-
ments in the use of financial instruments as well 

as the prestige of banking firms and cities.

Keywords: financial law, commercial law, legal 

dynamics, banking law, ius commune
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Introduction

This article analyses the developments of the law 

of bills of exchange in the later Middle Ages and 

early modern period from the vantage point of 

»legal dynamics«. From the 14th century onwards, 

the bill of exchange developed in interactions 

between international mercantile practice, legisla-
tive approaches and juristic interpretation. Close 

attention to mercantile documents and sources of 

practice allows us to nuance a largely »monolithic« 

image of the emergence of bills of exchange and 

their corresponding norms. For a long time, finan-

cial instruments have been presented as mere func-

tional creations, derived from mercantile practice. 

This presentation went together with an assump-
tion of continuity. With regard to bills of exchange, 

this resulted in the identification of the late medi-

eval varieties with the standardised bill of exchange 

of the 18th and 19th centuries. However, for a long 

period, between approximately 1450 and 1680, the 

rules surrounding bills of exchange, in particular 

those concerning the allocation of liability be-

tween parties involved, were uncertain or even 

indeterminate. Different approaches and principles 
coexisted in Western Europe; there was no legal 

authority that was considered leading. Slowly, a 

combination of Genoese and Dutch approaches 

prevailed. The eventual success of the Genoese-

Dutch views was not a consequence of their in-

trinsic superiority but rather followed from con-

crete circumstances. Legal developments were dy-

namic; changes in the legal interpretation of jurists 
resulted from the changes in the use of financial 

instruments, changes that interacted with econom-

ic and political contexts. This legal interpretation 

complemented mercantile practices and normative 

ideas of traders that themselves were often too 

crude to solve complex legal problems.

I. Legal Dynamics and the History

of Commercial Law

Over the course of the 19th century, the topic of 

commercial law gained prominence in the works 

of legal historians. Initially, they analysed historical 

examples for the purpose of understanding and 

interpreting the commercial law of their time. 
However, near the end of the 1800s, this perspec-

tive of »historical jurisprudence« became coupled 

to a liberal conception of the history of trade.1

»Trade romanticism« was on the rise in the later 

19th century.2 It was held that merchants had been 

a historical group that had succeeded in imposing 

its practices and techniques onto society. Among 

economic historians, particular in the work of 
Henri Pirenne (d. 1935), the story of the demise 

of feudalism was largely explained in terms of the 

ingenuity of this one class and its eventual success. 

For Pirenne, outcasts of feudal domains turned 

into traders who specialised in long-distance trade. 

Their customs and practices were more useful than 

the prevalent feudal rules, and eventually became 

imposed onto burgeoning cities. This myth of the 

merchant-bourgeois had roots in Marxian writings 
but was amended in reference to liberal historiog-

raphy.3

Pirenne largely identified economic growth 

with long-distance trade. This idea took root 

among legal historians as well. »Merchants« were 

defined as individuals who invested in the manu-

facturing and, above all, the shipping of goods to 

distant locations. Commerce was defined in terms 
of trade and the latter was deemed a matter of 

investing in the (often maritime) transport of 

merchandise.4

At the end of the 19th century, the intersections 

between long-distance trade, liberty, the personal 

genius of the first »businessmen« and the belief in 

* This article is part of the FWO funded 
project »Cities as breeding grounds: 
legal change in financial law 
(c. 1620–c. 1750)« (G0ACT25N), 
which is supervised by the author, 
Luisa Brunori and Stefania Gialdroni.

1 De ruysscher (2023) 83–89.
2 Wickham (2023) 1–6.
3 Howell (2011); Thoen / Vanhaute

(2011).
4 De ruysscher (2023) 90.
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the emancipatory force of the practices and cus-

toms of traders had a parallel in contemporary 

debates. From the 1860s onwards, European states 

amended their commercial law, which had been 

based largely on the model of the French Code 
de commerce (1807). The changes made were 

clearly inspired by an agenda of liberalisation. 

The mandatory preliminary government autho-

risation of corporations was abolished, for exam-

ple. Legal personhood could be linked to more 

company types than before. The international 

approach in historical accounts of European com-

mercial law was based on the contemporary opti-

mism regarding international trade and its regu-
lation.5

These beliefs were translated into romantic de-

pictions of analogous pasts. For example, in 1876, 

Ferdinand Freiherr von Richthofen (d. 1905) 

coined the term »Silk Road« (Seidenstraße) and 

used it as a vehicle for a myth that was debunked 

only recently. Von Richthofen claimed that in the 

early Middle Ages there was a single trade route 
between Istanbul and Beijing which mainly served 

the export of silk. Von Richthofen conceived this 

route as a gigantic network of towns, caravanserais 

and oases discovered and kept by merchants. How-

ever, the research of Valerie Hansen and others has 

demonstrated that trade along this route was less 

systematic, almost never direct over long distances, 

and involved many more products than just silk. 

Moreover, in the Chinese tradition, the long-dis-
tance merchant was an exceptional category and 

much of the – often regional – trade over the roads 

that scholars like Von Richthofen brought under 

the scope of the »Silk Road« was undertaken by the 

Chinese military.6

The romantic approach towards medieval trade 

went together with the assumption that the mer-

cantile practices applied by those involved in it 
were uniform. Mercantile instruments were con-

sidered as functionally directed towards the goals 

of trade, which include the shielding of invest-

ments and the allocation of risks. Their creation 

was presented as derived from practice. Moreover, 

in legal terms, the rules that went together with 

their application were presented as customary. This 

approach trickled into legal historiography, as 

well.7

As a result of the above, there was no reflection 

on legal change. Regarding commercial law, for a 

long time the prevalent assumption held that the 
legal interpretation by jurists merely expressed 

mercantile custom in legal jargon. At their core, 

ius commune rules on mercantile agreements and 

situations reflected what had emerged from com-

mercial practice. As a result of this conception that 

mercantile law was per se economically functional 

and dependent on practice, there has been little 

reflection among European legal historians on why 

rules changed. It is true that several legal historians, 
for example Jean Hilaire (d. 2024) and José Marti-

nez Gijón (d. 1997), have studied mercantile con-

tracts, in notarial deeds and registered form.8

However, changes in the legal formulation of rules 

concerning mercantile arrangements were deemed 

as reflecting what was developed in these contracts. 

One of the consequences of this economismo – in 

this context, the presumed prevalence of mercan-
tile practice over commercial law – is a »genealogi-

cal« search for »first examples«. Moreover, mercan-

tile arrangements were considered to have reached 

their final form at an early stage. Efforts to find 

»first examples« were often combined with the 

creation of a typology of interconnected legal 

features. Having devised such clusters of features, 

historians then sought to identify the earliest pre-

cursors and examples. This was the case, for exam-
ple, with regard to the commenda and the bill of 

exchange.

Admittedly, legal historians have paid interest to 

the interactions between contractual practice and 

official law, including doctrine. Some have men-

tioned dynamism in this regard (for example, Jean 

Hilaire [d. 2024], Vito Piergiovanni). Clauses of 

contract could be adopted by merchants in an 
attempt to circumvent official rules. Such a clause 

could then be acknowledged as law after some 

time. For example, Accursius (d. 1263) accepted 

the clause pro parata pecunia as a waiver of the rule 

that traditio conveyed ownership to the buyer. 

Therefore, if this clause was inserted into a contract 

of sale, the seller retained the title on goods that 

5 Mazzarella (2016).
6 Hansen (2012).
7 Baker (1979; 1999); De ruysscher

(2023) 84–85.
8 De ruysscher (2023) 82–83.
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had been handed over to a buyer as long as the 

latter had not fully paid the purchasing price.9

When it comes to commercial law specifically, the 

argument that contractual formulas could turn 

into official law has often been made with regard 
to bills of exchange. Wilhelm Endemann (d. 1899) 

considered the emergence of the commenda and the 

bill of exchange as responding to usury rules.These 

arrangements, according to Endemann, disguised 

loans against interest, which according to canon 

law were unlawful.10 In 1953, Endemann’s argu-

ment was – in part – repeated by Raymond De 

Roover (d. 1972) who proposed that the rule that 

bills of exchange had to be paid in another cur-
rency than the one used in the exchange contract 

referred to usury doctrine.11 Ever since, economic 

historians generally acknowledge the impact of 

usury laws on the burgeoning practice of bills of 

exchange.12

The complexity of dynamics in the formation of 

rules and their acceptance over time deserves more 

attention. Dynamics were not merely concerned 
with the overlap and confrontation of historical 

legal orders or systems, or with the adoption of 

rules from practice. Interactions between contexts 

and fields in which norms were produced were 

more complex. Recently, Thomas Duve has em-

phasised that the production of law and the stabi-

lisation of normative »regimes« are topics that 

require more legal-historical analysis.13

Three layers matter when addressing legal dy-
namics in the history of commercial law. A first 

one is the unequal nature of interactions between 

mercantile practices and customs, on the one hand, 

and legal interpretation and formulation, on the 

other. Merchants had normative ideas of their own 

and could create best practices as well as customs. 

However, they did not reason about legal problems 

in the same way jurists did. As a result, traders did 
not always grasp the full legal consequences of the 

agreements into which they entered. Their norma-

tive views were necessarily »incomplete«. This as-

sessment is not a mere categorisation »from the 

outside«, from the vantage point of a legal system 

that requires solutions for intricate and complex 

problems. Even if one puts down the lens of 

lawyers looking at mercantile norms, it remains 

true that mercantile practices, even when they 

acquired normative content, were relatively crude. 

They could be precise and for very specific situa-
tions only. Or they could be vague. Sets of rules 

encompassing different aspects of complex situa-

tions were often lacking.14

Some economic historians consider this incom-

pleteness of mercantile norms impossible. From 

the perspective of rational choice and functional 

equilibrium theories, the economic impacts of the 

rules regarding risk allocation and the enforcement 

of debts must be reflected in mercantile agree-
ments, which interact with these rules. The rules 

are deemed part of the calculus made by merchants 

and cannot remain outside of it. However, several 

arguments can be raised against this view. An 

important one is that merchants, when lobbying 

for privileges with foreign governments, typically 

did not negotiate rules of the type mentioned. 

Rather, they tried to obtain exemptions from rules 
regarding imprisonment and seizure of assets. No 

demands were made involving rules regarding the 

content of contracts to be applied in sale, loan and 

transport. Furthermore, while it is true that mer-

chants could solicit for changes in official law and 

then have »their« solutions imposed, this was not 

usually the case. Commercial law was mostly 

official and formulated by jurists, who worked 

with the raw materials offered by mercantile prac-
tice. As a result, merchants often sought the assis-

tance of university-trained jurists when confronted 

with a dispute.

A second layer of dynamics that requires atten-

tion concerns those between mercantile practice 

and official law, on the one hand, and contexts, 

on the other. The use of the bills of exchange 

served economic but also political purposes, 
which fundamentally marked the legal character-

istics that the instrument acquired. In addition, 

changing circumstances in international markets 

could impact the use of bills of exchange and, as a 

result, the rules that were formulated regarding 

them.

9 Feenstra (1990).
10 Endemann (1874) vol. 1, 75ff., 361ff.
11 De Roover (1953) 19–21.
12 For example, Hunt / Murray (1999) 

92–96.
13 Duve (2022).

14 For this argument, see Baker (1979) 
321–322 (substantive commercial 
law did not rest on natural law or 
principles beyond the common law); 
Baker (1999) (usages of merchants 
are not law); De ruysscher (2012); 

Ibbetson (2008) 293 (there was no 
custom of merchants in complex 
cases); Kadens (2012) (mercantile 
practice did not often produce cus-
toms; if they emerged, they were 
typically local and of limited scope).
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A third layer relates to pluricentric develop-

ments across jurisdictions. In this regard it is 

important to consider that commercial law is 

largely open-ended. For the same problem, several 

different solutions can be offered. When a new 
legal issue arises, authorities provide answers based 

on their interpretation of both the existing rules 

and the facts of the case. In the context of a 

plurality of jurisdictions, the result is divergence. 

The latter is evident in the differences in the rules 

of commercial law imposed in early modern cities. 

Moreover, the municipal law of cities developed in 

relation to other institutions, in particular royal, 

imperial or princely ones. It could be published in 
ordinances or compilations. With regard to this 

municipal commercial law, mainly the statuta of 

Italian cities have been mapped and analysed.15 For 

other important trading cities in Western Europe, 

further studies are needed. However, for the topic 

of this article, one can rely on some of the in-depth 

research that has been done for Genoa, Antwerp 

and Bruges.16

II. The Features of the Medieval Bill

of Exchange: Classical Narratives

In the early 18th century, a bill of exchange had 

fixed legal characteristics.They were supported by a 

set of rules that was found in legislation and 

doctrine. A bill of exchange was signed following 
the drafting of a loan agreement. A lender (A) 

advanced money to another person (B), who was 

the taker. (B) promised to repay the value of the 

amount received in another place and in another 

currency and for that purpose »drew« a bill of 

exchange. Therefore, the taker is also referred to 

as »drawer« or »issuer«.The bill of exchange, which 

the drawer (B) gave to the lender (A), formulated 
the drawer’s commitment and mentioned the 

name of the payor of the bill at the place of 

payment, who is the drawee (C). With this letter, 

the correspondent (D) of the provider of funds (A) 

could recover the funds advanced from the drawee 

(C). The latter was informed by the drawer of his 

obligation by means of a letter of notification 

(aviso).

According to the Italian doctrine of the 14th 

and 15th centuries, which had been developed 

based on mercantile practices, the drawer and the 

lender were involved in an exchange contract, 

which was construed as a loan (mutuum) that 
had to be repaid in a foreign currency. This agree-

ment only concerned the lender and the drawer 

(A and B). Therefore, both the drawee (C) and the 

correspondent (D) were deemed to act on the 

instructions of the drawer and lender, respec-

tively.17

The figure of the payee of the bill of exchange 

(D) consequently was not considered important. 

The bill of exchange was not yet envisaged as an 
instrument, as a transmissible document, since it 

was considered the extension of the exchange 

contract between the provider of funds (A) and 

the drawer (B). Moreover, according to academic 

doctrine, only the parties mentioned in the bill of 

exchange could make use of the bill. And even if 

the receiver was named in the letter, this payee was 

presumed to be the agent of the funder. Therefore, 
the designated payee could only collect the bill on 

behalf of the lender. Receivers accepted funds to 

which they had no claim of their own. This »aux-

iliary« was not yet considered an autonomous 

claimant.18 It was only over the course of the 

16th century that authors began to explore the 

possibility of autonomous actions of a payee.

The new legal autonomy of the payee was the 

result of historical developments, not of a technical 
uniformity that existed from the start. The argu-

ment of a complex, even messy, process of develop-

ment is for a large part accepted only with regard 

to the earliest history of bills of exchange. Admit-

tedly, the common view among historians is 

that the bill of exchange is the successor of the 

instrumentum ex causa cambii.19 The latter was a 

debt recognisance, combined with the promise to 
repay the debt in another currency. However, 

Florence Edler de Roover (d. 1987) has demonstra-

ted that there was no straightforward transition 

from a single precursor instrument. The Florentine 

and Genoese records of the 13th century show a 

plurality of different arrangements – made in oral 

agreements, notarial deeds, letters and account 

entries – that coexisted, interacted and gradually 

15 Lattes (1884).
16 Fieremans (2025);

Lambert (2006);
Piergiovanni (2012).

17 De Roover (1953) 29–42; 
Goldschmidt (1891) 403–448.

18 Freundt (1899) vol. 1, 63–66; 
Goldschmidt (1891) 446–448.

19 De Roover (1953);
Goldschmidt (1891).
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converged. In fact, the notion of instrumentum ex 

causa cambii has been used as a label in an anach-

ronistic way. It was not a broadly accepted term for 

agreements on foreign exchange loans. It was one 

arrangement among many. Moreover, similarly 
phrased agreements could be concerned with part-

nerships, maritime insurance or loans.20 The bill of 

exchange that came to be used in the 14th and 

15th centuries was most probably a synthesis of 

practices drawn from many contractual practices of 

merchants and notaries.

Furthermore, with regard to the development 

of bills of exchange after the Middle Ages, the 

opinions of the earliest scholars writing on the 
theme were more divergent than later accounts of 

the instrument’s history lead one to suspect.

In the later 18th and the 19th centuries, Ger-

man scholars sought to identify the precise mo-

ment at which the bill of exchange acquired 

specific legal characteristics – negotiability, abstrac-

tion and the incorporation of right in the docu-

ment. Friedrich von Martens (d. 1821) connected 
Wechselstrenge (formal abstraction) with the private 

nature of a bill of exchange. Its strictness in terms 

of obligations and formulations followed from the 

fact that it did not have the form of a royal or 

notarial deed. Von Martens considered that bills of 

exchange had originated out of assignments of 

debts at fairs; the acceptance of the bill resulted 

in its enforceability.21

In the 1870s, Heinrich Brunner (d. 1915) fo-

cused on the question of the negotiability of instru-

ments (Tratte) – the capacity of an instrument to 

transfer rights to a holder in due course, to which 

the debtor of the instrument could not object. 
Brunner traced the negotiability of the bill of 

exchange back to the creation of endorsement, 

which he dated to the early 17th century. Endorse-

ment involved the passing on of a bill of exchange 

by its holder; the latter ordered the drawee to pay a 

new beneficiary (endorsee). This order was com-

monly written on the back of the bill (hence, en 

dos). Before endorsement, according to Brunner, 

the bill was not truly negotiable in the technical 
sense: it created obligations between defined par-

ties and could not circulate. Brunner was the first 

to distinguish strictly between the legal consequen-

ces of formulas used in mercantile paper (for 

example, bearer and order clauses).22

In 1891, Levin Goldschmidt (d. 1897) ap-

proached the bill of exchange as part of a broader 

theory of »abstract deeds« (abstrakte Urkunden, 
Wertpapiere). In these deeds, the right to payment 

of the payee is considered woven into the paper to 

the extent that the transfer of the document fully 

passes over this right. The instrument itself is a 

sufficient title to exercise the claim. For Gold-

schmidt, the bill of exchange was the Wertpapier 

par excellence and its legal development illustrated 

the progressive separation of the obligation em-

20 Edler de Roover (1945).
21 von Martens (1797).
22 Brunner (1879).

Fig. 1: Parties in bill of exchange relations: example of a bill for a debt in pound Flemish and payable in pound sterling. 
The payment in pound Flemish corresponds to the initial debt and an added amount that compensates the lender’s risk.
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bodied in the paper from the underlying trans-

action that had given rise to it.This abstraction was 

coupled to Wechselstrenge: the bill of exchange was 

a private paper and, therefore, it could only sort 

legal effect when certain formulas were used. As a 
result of Wechselstrenge, the drawer’s debt to the 

holder became independent from the original 

exchange contract, which was held enforceable 

without reference to whether the underlying agree-

ment of loan had been honoured.23

The work of Gustav Lastig (d. 1930) engaged 

more directly with the archival record of specific 

commercial centres, examining how the formal 

legal attributes of the bill – its enforceability, its 
transferability, its relationship to the underlying 

causa – were treated in the statutes and judicial 

practice of Italian and German cities. He argued 

that bills of exchange emerged from the practice of 

orders to bankers and money changers.24 Lastig 

was therefore more attentive than von Martens or 

Goldschmidt to the local and contingent nature of 

legal developments.
De Roover brought an economic historian’s 

perspective shaped by deep familiarity with mer-

chant account books, correspondence and notarial 

registers. His analysis of the bill of exchange 

was less concerned with legal-doctrinal categories 

than with the actual functions the instrument 

performed in commercial practice: currency ex-

change, credit extension, and the remittance of 

funds over a distance. De Roover insisted that the 
bill of exchange was for most of its history primari-

ly a cambium – an exchange contract – and that the 

legal attributes emphasised by the German scholars 

of the late 19th century, particularly abstraction 

and negotiability, were relatively late developments 

that arrived only from the 17th century onwards.25

Whereas Goldschmidt and von Martens exam-

ined the historical law of exchange in reference to 
Begriffe, Lastig and De Roover paid more attention 

to historical contexts and idiosyncrasies. However, 

for all the (legal and economic) historians men-

tioned, the bill of exchange was already in the 

15th century an archetypical mercantile instru-

ment which depended on strict rules for its func-

tionality. In that regard, they considered the accept-

ance of bills of exchange a prime rule. For von 

Martens, for example, if a bill was offered to a 

drawee (that is, the payor of the bill), the drawee’s 
acceptance marked the executory nature of the bill 

of exchange. For Goldschmidt, Lastig and De Roo-

ver, acceptance was a practice of merchants that 

followed from the main features of the bill of 

exchange and, as a result, very important already 

in the earliest period when the bill of exchange was 

used. Moreover, even among those historians who 

paid close attention to historical developments, 

there was a tendency to gloss over differences that 
existed across towns and states.

III. Exchange Law: Sources

Rules on bills of exchange started to appear 

more frequently in Italian and Iberian municipal 

ordinances from the mid-14th century onwards. 
The statutes of Lucca (1376), Florence (1393) and 

Barcelona (1394) were the first to impose a duty to 

present the bill of exchange. They addressed the 

question of how a bill of exchange had to be 

enforced at the location of payment. The statutes 

mentioned stressed the liability of the drawee and 

stated that the payee could enforce the accepted 

bill by seizing the acceptor’s goods.26

In contrast, some trading cities lacked a legal 
framework for bills of exchange until late in the 

16th century. Venice’s 1477 and 1564 statutes, as 

well as Genoa’s 1494 and 1567 statuta contain few 

rules regarding them. These compilations of mu-

nicipal law mostly mentioned the notion of 

cambium in reference to rules of canon law that 

warned of cambium siccum (dry exchange) when 

stressing the importance of an exchange agreement 
underpinning the bill of exchange.27 Dry exchange 

was a fictitious exchange that served to camouflage 

a loan against interest. Bologna’s statutes from 

1509, 1550 and 156928 were among the first to 

regulate new mercantile exchange practices and 

23 Goldschmidt (1891) 385–390.
24 Lastig (1878) 150–178.
25 De Roover (1953).
26 Aguilera-Barchet (1988) 584–586; 

Lastig (1878) 174–176.
27 Statuta … Genuae (1494);

Statuta … Genuae (1567);

Statuta Venetae (1477); Volumen 
Statutorum (1564), f. 14v, 15v.

28 Statuti della Honoranda Università 
de’ Mercatanti (1550);
Goldschmidt (1891) 461, 463.
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connect them to detailed rules on payment, accep-

tance and recourse. Florence’s Statuti della Mercan-

zia of 1557 further contributed to the legal land-

scape in this regard.29 Siena’s statute of 1572 was of 

similar importance.30

In Northwest Europe, bills of exchange were 

mentioned in legal sources only from the 16th cen-

tury forwards. They were discussed in detail in 

Antwerp’s compilations of municipal law of 1582 

and 1608.31 The Stadtrecht of Frankfurt of 1578 

and 1611, as well as that of Hamburg of 1603, 

contained articles on bills of exchange, some of 

which referred to the Antwerp municipal law of 

1582.32 In Nuremberg, the 1621 ordinance solidi-
fied the city’s role as a financial centre and con-

tained articles that concerned acceptance and re-

course liability.33

The period between 1620 and 1720 saw the 

publication of several significant doctrinal works 

regarding bills of exchange, reflecting the evolving 

nature of commercial law in Europe. They inter-

preted and analysed the legal intricacies of the law 
of exchange as applied in different locations and 

connected them to the ius commune. At the same 

time, some of these works contributed to the 

slowly growing aura of Genoese exchange law. 

One was Sigismondo Scaccia’s Tractatus de commer-

cio et cambio, published in Rome in 1619. Scaccia 

was born in Genoa and trained in both canon and 

civil law. His first publications were concerned 

with procedural law, and at one point, in 1612, 
he became a judge in the Rota, the highest court of 

Genoa.34 In his Tractatus de commercio et cambio, 

Scaccia analysed legal questions on bills of 

exchange in reference to ius commune and (neo-) 

scholastic authors. Even though he rarely referred 

to Genoese statutes explicitly, Scaccia often arrived 

at solutions that were in line with the Genoese law. 

A similar approach can be seen in Raffaele Della 
Torre’s (de Turris) 1641 Tractatus de cambiis, even 

though it more regularly referred to Genoese 

legislation. Della Torre was a Genoese politician, 

and he presented his treatise as based on the virtues 

of the Republic of la Superba.35 These two treatises 

were the first academic explorations of legal issues 

that went beyond the discussion of the lawfulness 

of (dry) exchange that had been common in the 

writings of authors of the Secunda Scholastica and 

Italian merchant manuals.36

Both works contributed to the spread of Geno-

ese approaches to bills of exchange. As will be 

explained below, these were subsequently com-

bined with Dutch innovations as practiced in 

Antwerp and Amsterdam. In 1676 Johannes 

Phoonsen, one of the officials working in Amster-

dam’s Exchange Bank, published his Wisselstyl tot 

Amsterdam (1676). In this work, he focused on the 

intersection of local rules, mercantile practice and 
broader legal principles mainly derived from the 

Genoese-Dutch rules that had become established 

by his time. In 1717, a German translation of this 

text was inserted into Johannes Christian König-

ke’s Wechselordnung.37 In 1729, the Amsterdam-

based Isaac le Long published an updated version 

of Phoonsen’s manual, parts of which were copied 

into le Long’s French publications.38

One of the prominent authors of the later 

17th century was Jacques Savary, who advised 

on the French Ordonnance sur le commerce (1673). 

His Le Parfait Négociant (first published in 1675) 

became an authoritative text on commercial 

practices, including bills of exchange. Savary 

mostly stressed best practices but also referred 

to the rules as they had developed in the Genoese 

and Amsterdam practice. The latter largely deter-
mined the rules found in the Ordonnance sur le 

commerce.39

IV. Exchange Law in Action

1. Acceptance and the Drawee’s Rights

In the legal-historical literature, the rules regard-

ing the payment and enforcement of bills of 

exchange often reflect practices that were fixed 

only in the later 17th and early 18th centuries. In 

these periods, a bill of exchange that had been sent 

29 Statuti della Mercanzia (1557).
30 Li statuti … Siena (1572).
31 De Longé (1871–1874).
32 De ruysscher (2011a) 511–512.
33 Denzel (2012) 289–291.
34 Piergiovanni (1987).
35 Savelli (1989).

36 For an overview of the latter,
see Candido Naoro (1920) 14–28.

37 Königke (1717) 841ff.
38 Wijnman (1937).
39 Regarding Dutch influence on

the French ordinances of Colbert,
see Warlomont (1955).
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over to the place of payment was offered to the 

payor of the bill (the drawee). Before this present-

ing of the bill, the drawee had received a letter of 

advice (aviso) from the drawer, informing the 

drawee of the upcoming offering of the bill. If 
the payor did not accept the bill, the payee pro-

tested the bill. Under those circumstances, a nota-

rial deed of protest was drawn up and sent to the 

lender, together with the bill of exchange. As a 

result, the lender was alerted that the bill had been 

refused. The drawer thereupon was required to pay 

what had been borrowed from the lender. These 

rules on protest were coupled to a fundamental 

uncertainty as to whether a bill of exchange would 
be accepted. While a business contact of the 

drawer, the drawee was nonetheless legally inde-

pendent of him.

In the case of acceptance of the bill by the 

drawee, the bill had to be paid by the latter before 

its due date. Bills of exchange matured at the date 

of payment mentioned in the instrument (that is, a 

specific date or after a period of usance [a uso]). If 
the accepting payor did not pay at the prescribed 

moment, the payee could have a protest drawn up 

as well, and send it to the lender.

These rules of acceptance, protest and payment 

seem straightforward. As a result, they have often 

been projected onto bills of exchange of the 1400s 

and 1500s. However, if one examines the legal and 

mercantile sources of these periods, it is evident 

that the rules presented above largely date from 
later periods and were far from harmonised until 

the 1680s.

Around the middle of the 1400s, the rules 

regarding bills of exchange – both the mercantile 

customs and the official rules imposed by admini-

strators of towns and cities – stressed that the bill 

had to be presented as soon as possible following 

arrival. At that moment, the drawee – that is, the 
payor designated in the bill – had to inform the 

presentor whether he would pay the bill at the due 

date. These rules served to protect the payee’s 

interests. In the 15th century, it was still normal 

practice for the drawee to be an agent or a com-

missioner acting on the drawer’s instructions.40

Therefore, the rules regarding the presentation of 

bills of exchange were concerned with the avai-

lability of the principal’s funds, not with the 

autonomy of the drawee. When the business con-
tact did not have sufficient proceeds from sales 

made on the drawer’s behalf, the presentor of the 

bill was told that it could not be paid.The closeness 

of the drawee to the drawer is evident from a lack 

of rules on recourse. If the drawee paid the bill of 

exchange, it was assumed that this payment was 

performed with the drawer’s funds.41

Slowly, the practices surrounding bills of ex-

change underwent changes. Bills of exchange came 
to be used for different purposes. In the 1430s and 

1440s, bills of exchange drawn by the Borromei 

firm stipulated payment out of the profits of sold 

commodities and encompassed amounts between 

31 and 273 pounds Flemish42 (roughly the wage of 

a master mason for 148 days and almost six years’ 

work, respectively).43 In Antwerp in the second 

quarter of the 16th century, bills of exchange were 
paid with a value of more than 900 pounds Flem-

ish,44 which corresponded to almost eleven annual 

wages for a master mason at the time.45 In Jan 

Ympyn’s manual on bookkeeping, dating to 1543, 

the sums mentioned in example book posts for 

bills of exchange range between 100 and 150 

pounds Flemish.46 Therefore, these amounts were 

still fairly typical at the time. However, high-value 

bills marked a new segment of the financial market 
of Antwerp. The phenomenon was linked to the 

growing use of bills of exchange to fund loans to 

monarchs. Moreover, substantial bills of exchange 

were used to speculate on currency fluctuations. 

This practice of arbitrage was connected to ricorsa, 

which involved a chain of subsequent bills. One 

bill of exchange was paid with another bill, the 

latter of which was drawn onto the location where 
the first bill had been made. It was typical for 

ricorsa bills to be for high sums.47 Admittedly, bills 

of exchange had occasionally been made for sub-

stantial sums also in 15th-century Bruges.48 The 

practice, however, became widespread among the 

40 Geva (2016) 422–425;
Rogers (1995).

41 Lattes (1884) 183. See also
Rogers (1995).

42 Bolton / Guidi-Bruscoli (2021).
43 Munro (2004b).

44 For example, Fagel (1996) 96 
(approx. 940 pounds Flemish,
bill of exchange of 4 Oct. 1542,
drawn from Burgos to Antwerp).

45 Munro (2004a).
46 Ympyn Christoffels (1543).

47 For example, ACA, P, H 7872 
(1610–1611).

48 See Lambert (2006) 135
(bill with a value of 628 pounds 
Flemish 60 groats, dating to 1425).
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top layer of merchant bankers in Europe only from 

the 1530s forwards.49

Among merchants, it was normal practice al-

ready in the later 14th century that in case the bill 

was refused upon its presentation, the holder had a 
protest drawn up by a local notary.50 This protest 

was sent over to the place where the bill had been 

issued and used to enforce the debt of the original 

exchange contract against the drawer.

In 15th-century Bruges, protest was used as 

evidence of the refusal by the drawee. With a 

protest, the initial debt of the exchange contract 

was claimed from the drawer. The costs of the 

notarial deed of protest were added to the debt 
and had to be paid by the drawer, too.51 In 

addition, when a bill of exchange was offered, it 

was normal that this presentation was close to the 

due date and that payment or refusal quickly 

followed.52 In Bruges, in the 1470s and 1480s, 

»acceptance« of a bill of exchange was not consid-

ered a relevant situation at law. Rather, the rules 

known among merchants and imposed in the city’s 
municipal court referred to presentation and pro-

test.53

Instructional literature for merchants of the 

1520s still commonly discussed the lettera d’aviso

and the drawee’s right to refuse a bill of exchange 

that was brought to him. The Arithmétique (1520) 

of Étienne de la Roche (d. c. 1530) combined the 

instruction of mathematics with advice on mer-

cantile contracts. In the part on exchange, the 
manual refers to the risks associated with bills of 

exchange. De la Roche emphasised that the assess-

ment of the difference between the currencies 

involved was the lender’s; the drawer was not liable 

for any unexpected discrepancy in this regard (for 

example, in case of a sharp fluctuation of currency 

rates between the dates of issuing and payment 

of the bill). De la Roche always referred to the 
drawee as amy ou facteur (friend or agent).54 The 

hypothesis of a drawee working on his own behalf 

was not mentioned. De la Roche stressed that the 

drawer had to send a letter of advice notifying the 

agent or close correspondent of the fact that a bill 

had been drawn and would be presented shortly. 

Moreover, the (only) hypothetical case of the 

drawee failing to accept the bill that he discussed 

was that the drawee had already spent the drawer’s 

funds.55 His refusal to pay for any other reason was 

considered as ignoring the instructions that were 
detailed in the letter of advice. In addition, De la 

Roche mentions the 15th-century rule that a 

bounced bill of exchange could only be enforced 

against the drawer if a notarial deed of protest 

attesting to the drawee’s refusal to accept the bill 

was shown.56

The changes involving the use of bills of ex-

change that took place over the course of the later 

15th and early 16th centuries reflect a growing 
distance between drawers and drawees. Bills of 

exchange were drawn by borrowers who expected 

business contacts in distant locations to be willing 

to pay their debt. This expectation relied on busi-

ness contracts that the drawer had with the payor 

that he designated in the bill. The appointed payor 

could be the drawer’s debtor at the time when the 

bill of exchange was issued. However, there was 
not always a close bond between them, in contrast 

to what had been the case in earlier periods. More-

over, typically drawers and drawees were involved 

in many different contracts, which made it often 

unpredictable whether the drawee would be the 

drawer’s debtor at the moment when the bill was 

to be presented.

As a result, protest gained a completely different 

meaning. In the former situation, the protest 
evidenced that the bill of exchange had been 

offered in the location of payment. By contrast, 

in the new situation, protest was an indication that 

an intended passing on of a debt onto an auton-

omous party had failed. Moreover, in cases where 

the drawee accepted the bill but subsequently 

failed to pay, the question arose to what extent 

the drawer had been released from the obligations 
of the exchange contract because of this accept-

ance. Therefore, protest upon acceptance became 

much more important. From the 1570s forwards, 

rules were made providing the period within 

which an accepted bill of exchange had to be paid. 

For the first time, municipal ordinances (for exam-

49 See also De Roover (1953) 105; 
Ehrenberg (1896) vol. 1, 97, 105, 
185.

50 Nicolini (2020) 60
(letter of 14 Nov. 1394).

51 Nicolini (2020) 128.

52 Fieremans (2025) 62.
53 See also Gilliodts-van Severen (ed.) 

(1874) vol. 1, 455–462.
54 De la Roche (1520 [1538]) 

f. 119v–f. 120v.
55 De la Roche (1520 [1538]) f. 120r.

56 De la Roche (1520 [1538]) f. 120r.
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ple, of Antwerp, Venice and Siena) stated within 

how many days the drawee had to communicate 

acceptance or refusal after the presentation of a bill 

of exchange, and how many days thereafter the 

holder could wait to have a protest drawn up.57

Another consequence of the new relations be-

tween those involved in bills of exchange was the 

increased legal importance of acceptance. Accept-

ance now brought about the legal categorisation of 

the drawee as debtor of the bill of exchange. 

Moreover, acceptance came to be required for the 

bill of exchange to have legal effect. Around 1550, 

the Rota of Genoa decided that a bill of exchange 

that had not been accepted or protested could not 
be enforced against either the drawer or the draw-

ee.58 This meant that the bill of exchange came to 

follow other rules than the exchange contract. The 

latter implied the liability of the drawer. By con-

trast, the enforceability of the bill of exchange 

depended on the formal rules regarding presenta-

tion and protest.

Furthermore, recourse by the paying drawee 
became normal. Under the previous circumstances, 

the payor indicated in the bill of exchange was 

considered as paying with the drawer’s funds, the 

latter being the payor’s principal. Now, advance 

payments became more usual. In this case, the 

drawee accepted a bill of exchange and credited 

the drawer for the sum paid for the bill of ex-

change. Initially, the drawee could reclaim what he 

had paid from the drawer without formalities. 
However, from the middle of the 16th century 

onwards, it came to be required that the accepting 

payor had a protest drawn up against the drawer. 

This protest rebutted the assumption that the 

drawee had paid with the drawer’s funds. Around 

1620, it was even held by some Dutch jurists that if 

this protest had not been drafted within a couple of 

days after the acceptance, the drawee could not 
seek repayment of what he had paid to the holder 

of the bill of exchange.59

The above-mentioned development towards 

more impersonal exchange relations was not a 

linear one. The new circumstances called for legal 

reasoning, but the latter’s results went in different 

directions. Examples include the liability of the 

drawer upon acceptance by the drawee and the 

drawee’s defences.
There was considerable divergence regarding 

the question of which defences an acceptor could 

bring against the holder of a bill of exchange.There 

were two main approaches. One considered the 

rights of the holder. From around 1550, jurists in 

the Low Countries developed the idea that if the 

bill of exchange had been acquired ex causa onerosa 

(i. e. if the bill had been bought or had compen-

sated a debt), the holder was entitled to its under-
lying value. In that case, the drawee of the bill 

could not raise against the presentor arguments 

that were derived from the exchange contract or 

which concerned the drawer.60 In Bologna (1550) 

a comparable rule was in use. Once a bill had been 

accepted, the accepting drawee could no longer 

raise objections, except if the bill had already been 

paid.61 This approach was combined with the view 
that acceptance brought about a new bond be-

tween the acceptor and the holder of the bill, thus 

erasing the liability of the drawer. In the 1550s, this 

idea of »novatio upon acceptance« had adherents 

among Dutch scholars writing consilia.62 How-

ever, another view was concerned with the dra-

wee’s rights. If the drawee was deemed a represen-

tative of the initial debtor of the exchange agree-

ment, it was considered normal that the former 
could bring defences against the holder that were 

based on that agreement. Moreover, since bills of 

exchange were private documents, it was difficult 

to apply procedural rules that restricted debtors’ 

rights to invoke defences against instrumenta pu-

blica. In some Italian cities, such as Genoa, the rule 

of the drawee’s general right to defences was in 

use.63

In Antwerp’s court practice, the lenient ap-

proach towards the drawee prevailed.64 This per-

spective built on earlier procedural practices, but it 

also corresponded with the views of the Genoese 

57 De Longé (1871) vol. 2, 410–412 
(ch. 55, art. 8–9); Lattes (1884) 195 
(note 34, referring to a municipal 
ordinance of Venice of 1593); Li sta-
tuti … Siena (1572) 69–70; Statuto-
rum … Genuensium (1589) 147, 154.

58 Decisiones Rotae Genuae (1582), 
f. 41r–42v (decisio 10).

59 Druwé (2020) 510.
60 Druwé (2020) 434, 467.
61 Statuti della Honoranda Università 

de’ Mercatanti (1550), f. 69r
(rubrica 22).

62 Druwé (2020) 505, 517.
63 Casaregis (1729) vol. 1, 167–170 

(discursus 47).

64 The 1608 municipal law compilation 
of Antwerp excluded most defences 
for accepting drawees, but this col-
lection had no impact on the practice 
of its City Court. For the rules of the 
1608 compilation, see De ruysscher
(2011b).
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merchants in the city. In fact, the influence of 

Genoese bankers on the Antwerp municipal ex-

change law was considerable. One of the authors of 

the 1582 compilation of Antwerp municipal law, 

Hendrik de Moy (d. 1610), referred to Genoese law 
and the judgments of the Genoese Rota in his 

separate comments.65 In 1571, four Genoese mer-

chants participated in a witness inquiry on a legal 

problem (a so-called turbe) concerning exchange at 

Antwerp.66

However, the views held by the Antwerp admin-

istrators and Genoese bankers did not reflect an 

established practice or merchant custom shared 

throughout the mercantile community of Ant-
werp. In 1563, following an invitation from the 

Frankfurt City Council, the Antwerp administra-

tors asked five Florentine merchants and one Augs-

burg merchant residing in Antwerp whether the 

drawer of a bill of exchange could be held liable if 

the drawee-acceptor had paid a bill of exchange 

before its due date and the receiving payee was 

declared insolvent shortly afterwards. The Floren-
tine merchants referred to the novatio-idea men-

tioned earlier. They considered the drawee after 

acceptance as the sole debtor of the bill and there-

fore required the drawee to pay a second time. In 

their opinion, the liability of the drawer no longer 

applied in this case. However, the Augsburg mer-

chant, Jan Herwart, held a different view. He stated 

that the lender could recover the sums from the 

drawer. Herwart’s reasoning implicitly referred to 
the older understanding that the exchange agree-

ment was primordial and that the bill of exchange 

merely reflected this agreement.67 In the 1571 

turbe statement by Genoese bankers mentioned 

above, an allusion was made to the holder’s right 

of recourse against the drawer of the bill, following 

the protest made after the drawee’s refusal.68 Be-

cause Herwart emphasised that the lender was the 
one entitled to the recourse, Herwart’s position 

was different from the one of the Genoese bankers 

a few years later.

These examples demonstrate that solutions re-

lating to bills of exchange did not rest on an all-

encompassing mercantile logic. Rather, new cir-

cumstances called for new solutions. When rules 

were devised to address new contexts, the legal 

reasoning that underpinned them referred to the 

new conditions but was not determined by them. 

Most of the new rules crafted in response to new 

contexts sought to create protections against the 
new risks these brought. In this regard, solutions 

were open-ended. Moreover, legal interpretation 

was dynamic. The growing independence of draw-

ees of bills of exchange was a situation for which 

appropriate rules had to be found. Therefore, legal 

interpretation took into account the changed uses 

of bills of exchange, though initially this effort did 

not result in the harmonisation of rules.

2. Endorsement

In the early 17th century, endorsement emerged. 

This practice combined the transfer of a bill of 

exchange with a note on the back of the document 

entitling the new holder to claim the value of 

the bill. Endorsement has often been considered as 

marking the transition of the bill of exchange from 
a credit instrument to a negotiable instrument.

Several theories have been proposed on how 

endorsement came about. One theory holds that 

over the course of the 16th century the rules con-

cerning bearer documents impacted bills of ex-

change and that, therefore, it became natural that 

holders passed on bills after their acceptance.69

Others have considered endorsement as private 

scontro. The latter method was involved in clearing 
and non-cash payments; it was organised at the end 

of fairs, to settle claims and debts that had been 

negotiated during them.70 De Roover proposed 

the practice of girata, i. e. written orders of pay-

ment addressed to bankers, as the precursor of 

endorsement.71 All these theories raise questions. 

For example, an influence from rules on bearer 

notes is difficult to see because bills of exchange 
typically did not contain a clause »to bearer«. 

Moreover, scontro was meant as a set-off of debts, 

which was not the goal of endorsement. De Roo-

ver’s theory, too, is incomplete, since neither the 

drawees of the earliest endorsed bills of exchange, 

nor the endorsers themselves, were necessarily 

bankers.

65 ACA, V, 21–23.
66 ACA, V, 69, f. 18r (29 May 1571).
67 FISG, Alter Bestand, FFM, H.12.02, 

302 (7 July 1563).
68 ACA, V, 69, f. 18r (29 May 1571).

69 Van der Wee (1967).
70 von Martens (1797) 69–70; 

Aguilera-Barchet (1986) 524–534.
71 De Roover (1953) 100–106.
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The theories mentioned rarely took the contexts 

in which endorsement emerged into considera-

tion. Moreover, many scholars did not define 

endorsement as an arrangement »to order«, which 

it was from its beginnings.72 Neither has the 
position of drawees been examined. Because en-

dorsement has often been deemed an essential 

attribute of negotiable bills of exchange, historians 

have tended to emphasise the position of the 

holder.

The rules of endorsement developed in a dy-

namic way. The legal interpretation of the mercan-

tile practice of handing over accepted bills of 

exchange took place in different commercial 
centres, and developments in these locations inter-

acted, too. For example, the administrators of 

Italian cities were hostile towards the burgeoning 

practice. They issued ordinances that prohibited 

the payment of paper with paper and banned the 

passing of matured bills of exchange.73 In 1620 and 

1635, the Frankfurt city government forbade the 

»forwarding« (fortschreiben, girieren) of bills of ex-
change, and these measures were reversed only 

after 1660.74 By contrast, in Antwerp and Amster-

dam, endorsement was condoned from the start 

and acknowledged in legal sources from the 1630s 

forwards.

A number of court records and judgments 

from Antwerp, dating from the early years of 

the 17th century, contain traces of the earliest 

practice of endorsement. They demonstrate its 
origins in circles of cashiers and the importance 

of payment restraints of drawees. In a court case 

pending before the Antwerp City Court in Febru-

ary 1606, the curators for the insolvency of Jacques 

Weymans demanded from Maarten Cambier and 

Jasper Losschaert the production of a bill of ex-

change designating Weymans as payee. Maarten 

Cambier was a merchant who – at least in the 
1620s – had expertise in the use of bills of ex-

change. His skills in finance were acknowledged in 

his appointment as master of the Antwerp Mint in 

1630.75 Losschaert, who was Weymans’ cashier, 

stated that once the bill of exchange had been 

accepted by the drawee, Losschaert had acquired 

it from Weymans on his own behalf. Thereupon, 

Losschaert had given the bill to Cambier, who had 

a claim on Losschaert. The claimants went to great 
lengths to present Losschaert as an agent of Wey-

mans who had transgressed his mandate when 

handing over the bill.76

The case of 1606 is the first in which all elements 

of endorsement were discussed. In the early 

17th century, a practice of extending credit to 

paguistas and their business contacts developed. 

At the beginning of the century, the Spanish 

Crown was involved in heavy loans taken from 
Genoese and other Italian banking firms to pay the 

troops active in the war against the Dutch Repub-

lic. These loans supported the Pagaduria, the office 

which paid out soldiers’ salaries. The Genoese 

financed these loans, which were payable in Ant-

werp, with bills of exchange that were drawn onto 

that city. They were issued at the financial fairs 

under Genoese control, including those of Novi, 
Piacenza, Bolsano and Besançon.77

One bill of exchange drawn at Paris in January 

1606 by the Genoese financers of the Spanish 

Pagaduria was to be paid at Antwerp on 3 March 

1606. The receivers named in the letter, Domenico 

de Lazaro and Cesare Garbarino, had the bill of 

exchange presented by their cashier at the end of 

February. The debtor of the bill of exchange, the 

drawee, was Jan Baptist Coqueel, who accepted the 
bill, after which Lazaro and Garbarino, two days 

before the due date, demanded Coqueel pay to 

Giovanni Paulo Dorco. Dorco and Coqueel then 

went to a notary and had it recorded that Coqueel 

had been instructed by the beneficiaries of the bill 

of exchange to pay the bill to Dorco and that 

Coqueel had agreed to that order. In the end, the 

bill of exchange was not paid, and the lender filed a 
claim against the drawer.78 Cesare Garbarino was 

one of the Genoese paguistas in Antwerp. He stood 

in close contact to the Spinola and Doria firms that 

lent to the Pagaduria. Since the late 1590s Garba-

72 Even De Roover, who suggested that 
endorsement evolved out of girata 
(which were order notes), thought 
that the order clause common in bills 
of exchange (pagata a mi o a chi 
ordinera) did not contribute to the 
earliest practices of endorsement.
See De Roover (1953) 108–109.

73 De Roover (1953) 104–105.
74 Amend-Traut (2009) 267–269.
75 Génard (1874) 67.
76 ACA, PS, 2002, dupliek (9 Febr. 1606), 

art. 15.
77 For an overview, see di Marsilio

(2017).
78 ACA, PS, 2003 (1607–1608).
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rino had been a regular payor of the Genoese bills 

of exchange sent to Antwerp.79 Domenico de 

Lazaro was involved in mint shipments in the early 

1600s and was linked to the Pagaduria.80

There was a connection between the shortage of 
funds in Antwerp, the needs of the Pagaduria and 

the burgeoning of the method of endorsement. 

Paguistas facing a lack of supplies and having to pay 

bills of exchange drawn onto them sought meth-

ods to delay payment. They sought credit from 

endorsees who took over claims out of matured 

bills of exchange, which they promised to pay at a 

later date.

Before endorsement came to be known, paguis-
tas commonly tried to postpone the payment of the 

bills of exchange for which they were payor. In 

September 1606, in a case heard before the Ant-

werp City Court, the Milanese bankers Giovanni, 

Pietro and Giacomo Annoni sued for the payment 

of a bill of exchange that financed their loans to the 

sovereign. They had issued a bill of exchange, to be 

paid in Antwerp by the Hamburg merchant Weyt 
Weytsen to Giovanni Ghinucci. However, when 

the bill arrived, Weytsen, upon notification, accep-

ted the bill but informed Ghinucci that he lacked 

sufficient funds to pay the bill. When the payment 

date approached, Weytsen did not pay but gave 

Ghinucci an unpaid bill of exchange instead. This 

bill was payable by Cornelis de Mayer and its date 

of payment had expired. The defendant in the trial 

initiated by the Annoni brothers, Jan Le Grande, 
stated that Ghinucci thereupon split the bill into 

several tranches. De Mayer, like Weytsen, did not 

have the funds to pay. As a result, Ghinucci sold 

parts of the bill, with moratory interests added, and 

pressured De Mayer to accept the new claimants 

for the sums and surpluses thus negotiated. Le 

Grande argued that Ghinucci should have pro-

tested payment of the first bill of exchange, which 
was due by Weytsen. He referred to a custom, 

known in Hamburg, that when a bill of exchange 

was accepted and remained unpaid for twelve days 

after the date of maturity, the holder of the bill lost 

the right to claim.81 Le Grande asked a Hamburg 

notary to attest that the bill of exchange having 

Weytsen as payor mentioned notes on the back 

referring to partial payments. The notary stressed 

that this was »against the usance of merchants and 

the custom of bills of exchange«.82

These cases show that holders’ transfers of ac-
cepted bills of exchange could be done in different 

ways. In the lawsuit of the Annoni brothers v. Le 

Grande it was done informally. However, in the 

Dorco v. Coqueel case a formal agreement was 

made out of perceived necessity. In addition, it is 

notable that these disputes neither referred to a 

bearer clause in the bill of exchange nor to the use 

of endorsement to settle claims and debts (scontro).

Initially, holders not named in the bill of ex-
change still had to submit proof of their right. 

However, the lawsuits mentioned demonstrate 

that in the early years of the 17th century, there 

was a growing conviction that the holder’s rights 

were grounded in the acquisition of the bill of 

exchange. Notes on the back of bills of exchange, 

which were made when the bill was paid, could 

easily be used for the purpose of confirming the 
rights of new holders. In the lawsuit of the Annoni 

brothers v. Le Grande mention was made not only 

of receipt notes on the back of bills of exchange, 

but also of back notes referring to delayed pay-

ments. The bill which had De Mayer as payor at 

one point was offered to a cashier, who wrote on 

the back of the bill (»endorsed«, had gheindosseert) 

that he would pay a few days later.83

The approaches that were mentioned in the 
lawsuits presented here were clearly developments 

in practice, which were expressed in different legal 

terms. In Genoa, for example, the practice of 

endorsement was categorised in terms of »man-

date«. An ordinance of October 1609 for the fairs 

of Piacenza emphasised that beneficiaries named in 

bills of exchange could only appoint »agents« after 

the acceptance of the bill of exchange, but it is clear 
that this referred to the practice of endorsement.84

After some time, the Antwerp administrators for-

mulated rules on the matter. In a 1630 certificate, 

the Antwerp government stated that the endorsee, 

that is, the receiver of an endorsed bill of exchange, 

derived sufficient rights of action from the order 

79 ACA, P, M 9759 (involving the 
payment of a bill of exchange
[dating to Jan. 1597], drawn
by the Spinola firm and having 
Cesare Garbarino as payor).

80 ACA, P, 7#5678 (1602).

81 ACA, P, D 4517, dupliek
(28 Sept. 1606), art. 10.

82 ACA, P, D 4517, notarial deed
(25 April 1606).

83 ACA, P, D 4517, repliek
(18 Sept. 1606), art. 5.

84 de Turris (1645) 405–406.
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note on the back of the bill. Endorsement was 

explained in terms of cessio, a transfer of claims.The 

practice was allowed after the acceptance by the 

drawee, and the endorsee could only claim pay-

ment after the date of payment mentioned in the 
bill of exchange.85

Slowly, the burgeoning rules regarding endorse-

ment changed the initial rules that had been 

applied onto bills of exchange. In 1582, the Ant-

werp government had issued a compilation of its 

municipal law which provided that only the lender 

had a recourse for a bounced bill of exchange.86

This rule to some extent went against the above-

mentioned statement made by Genoese bankers in 
1571. Moreover, also in 1582, twelve merchants 

had made a statement at Antwerp referring to in 

solidum liability of the accepting drawee and the 

drawer.87 This rule differed from the official one 

imposed by the Antwerp authorities. The latter 

took the priority of the drawer as a given when it 

came to recourse liability for a refused bill of 

exchange, based on the older view that the bill of 
exchange merely mirrored the exchange agree-

ment. However, after the development of endorse-

ment, the official rules of Antwerp were changed. 

An Antwerp turbe of 1647, registered by the Ant-

werp administrators, explicitly provided that the 

drawee-acceptor had no defence against the bene-

ficiary of an endorsement, and neither, therefore, 

against the entitled person named in the bill of 

exchange. It concerned a limitation of defences to 
payment that had occurred after the transfer of the 

bill of exchange to the endorsee-payee.88 Another 

registered turbe, of 29 and 30 May 1682, further 

confirmed that the acceptor had to bear the risk of 

insolvency of the drawer after acceptance.89 As a 

result, according to the official law of Antwerp, the 

bill of exchange became a full abstract financial 

instrument only from around the middle of the 
17th century, and this followed after the integra-

tion of endorsement into the city’s legal frame-

work.

However, these rules were far from uniform or 

consistent. The above-mentioned example of in 

solidum liability is a case in point. With regard to 
the liability in recourse for a non-accepted bill of 

exchange, it was difficult to come up with rules for 

the new contexts in which bills of exchange were 

used. Because the holder of the bill was deemed 

more autonomous, the older view that the posi-

tions of the lender and drawer mattered most 

could not be maintained. Holders were given more 

rights; their newly acquired autonomy meant that 

the lender did no longer have a preferential right to 
enforce a refused bill of exchange. However, the 

shifts in exchange relations did not dictate the rules 

that responded to the new circumstances. Until 

the 1680s, different solutions regarding the re-

course liability for refused bills of exchange were 

proposed, even in the same jurisdiction. In early 

17th-century Antwerp, there was no clear rule on 

the issue, and this hesitation marked both the 
official law and the practice of merchants. In some 

instances, the holder-endorsee was only allowed 

to address the drawer.90 In others, it was men-

tioned that the holder-endorsee could choose be-

tween addressing the transferor-endorser or the 

drawer.91 In 1663, in a turbe at which merchants 

stated the custom that applied at the Antwerp 

Exchange, it was said that only the drawer or the 

previous endorser from whom the endorsee had 
received the bill could be addressed in recourse, 

not other endorsers.Therefore, this statement went 

against the idea of in solidum liability that had been 

proposed by merchants in the above-mentioned 

statement of 1582.

It was only over the course of the 17th century 

that in solidum liability of all debtors of the bill of 

exchange (the drawer, the lender, the accepting 
drawee and all endorsers) was accepted. This hap-

85 ACA, V, 70, f. 41r (9 July 1630).
86 De Longé (1871) vol. 2, 408

(ch. 55, art. 3).
87 ACA, V, 69, f. 208r–v (7 June 1582). 

The declarations at this turbe were 
made by twelve merchants, including 
four Genoese, two from Antwerp, 
one each from Florence, Milan, 
Lucca, Pisa and Cremona, as well
as one German trader.

88 ACA, V, 70, f. 149v and f. 224r
(9 July 1647).

89 ACA, V, 71, f. 45r (29 and 30 May 
1682). For Amsterdam, see Phoonsen
(1676) vol. 1, 305–306 (ch. 41, art. 1).

90 Implied in ACA, V, 71, f. 53r–54r
(23 May 1667, turbe inquiry, state-
ment by merchant-witnesses), and 71, 
fol. 11 v–13r (29 July 1670, turbe 
inquiry, statement by merchant-
witnesses).

91 The 1608 compilation of Antwerp 
municipal law stipulated that in the 
case of subsequent guarantorship for 

bills of exchange (the so-called aval), 
the holder of the bill had a recourse 
against the drawer or the last trans-
feror of the bill. See De Longé (1874) 
vol. 4, 42 (part 4, ch. 3, art. 74–75). 
Schaps considered these rules as 
applying to endorsement. However, 
the latter was not yet regulated in
the 1608 compilation. Even so, the 
rules demonstrate legal reasoning
for a comparable situation. See 
Schaps (1892) 62.
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pened in Amsterdam in 167692 and in Antwerp in 

1682.93

V. Harmonisation and Its Causes

From the middle of the 17th century onwards, 

in Amsterdam, London and Antwerp endorsement 

came to be coupled to the clause »to X or order« in 

the bill of exchange.94 In his above-mentioned 

1676 treatise Wisselstyl tot Amsterdam, Johannes 

Phoonsen argued that a bill of exchange could 

only be traded by the payee named therein if an 

order clause was included next to his name.95 The 
acceptor was required to pay the holder of a bill of 

exchange only if the latter was to order and the 

holder was mentioned in the last endorsement as 

endorsee.96 According to the French Ordonnance 

de commerce of 1673, a valid order was required to 

grant endorsees rights of their own. The date and 

name of the endorsee had to be mentioned. If these 

formal requirements had not been followed, the 
bill of exchange was deemed to remain the prop-

erty of the endorser even after the transfer.97

This sharing of rules was a remarkable innova-

tion of the 1670s and 1680s. Some cities that had 

initially been reluctant to allow endorsement 

changed their legislation and tolerated the practice 

(such as Frankfurt in 1666 and Braunschweig in 

1686).98 At the same time, rules that had been 

known in Genoese and Dutch financial practice 
came to be considered authoritative. For example, 

the rule that the assignment of a claim onto a new 

creditor was combined with recourse liability of 

the transferor (»assignment is no payment«), which 

had developed in Antwerp, was copied in major 

financial centres in Europe in the period 

mentioned.99 The Genoese system of considering 

the drawer as subsidiarily liable in case the bill 
of exchange was accepted gained recognition 

throughout Europe in the same period.100

Of course, this harmonisation was not com-

plete. For example, the French Ordonnance sur le 

commerce (1673) restricted the recourse liability of 

endorsers to those who could not prove that they 

had a claim on the drawee or previous endorser. 
The rule entailed that all endorsements that had 

been ex causa onerosa brought about guarantorship 

for the payment of the debt.101 In 1689, the 

Roman jurist Ansaldo de Ansaldis stated the same 

rule.102 These ideas did not match the rules that 

applied in Amsterdam at the time. However, later 

authors lifted the restrictions and came to a more 

or less general rule that was close to in solidum

liability of all former holders together with the 
lender and drawer.103

The idea that acceptance of a bill of exchange 

brought about novatio, resulting in an entirely new 

contract between the acceptor and the holder of 

the bill of exchange, had definitively disappeared 

around the end of the 17th century. The phenom-

enon of the relative harmonisation of rules of 

exchange was clearly connected to the prestige of 
the cities of Genoa and – to a lesser extent – 

Amsterdam. In the early 18th century, the rule of 

recourse liability in solidum against all former 

holders of the bill was explained with reference 

to a decision of the Rota of Genoa from the mid-

16th century, which had extended the liability of 

the drawer to the procurator in rem suam of the bill 

of exchange.104 This was an »added receiver« who 

could keep the sums paid by the drawee. The 
procurator in rem suam was half-way between an 

agent and a party acting on his own behalf. 

Both Sigismondo Scaccia in his 1619 treatise and 

Raphael de Turris in his work of 1641 referred to 

this decision to explain a broad recourse liability in 

bills of exchange.105

In the 17th century, the aura of Genoese com-

mercial law, especially when it came to bills of 
exchange, was strong. In 1582, a compilation of 

decisions of the city’s Rota had been published. In 

92 Phoonsen (1676) vol. 1, 84–85 
(ch. 12, art. 5).

93 ACA, V, 71, f. 31v (27 April 1682).
94 In his Advice concerning bills of ex-

change (1651), John Marius men-
tioned that an endorsement was
only possible if the bill of exchange 
contained the clause »to X or order,
or assigns«. See Schaps (1892) 179.

95 Phoonsen (1676) vol. 1, 58–59
(ch. 9, art. 6).

96 Phoonsen (1676) vol. 1, 126
(ch. 16, art. 18).

97 Ordonnance sur le commerce (1673), 
art. 23–25. See also: Lévy-Bruhl
(1933) 404.

98 Schaps (1892) 146–148.
99 De ruysscher (2011a).

100 For example, Phoonsen (1676) vol. 1, 
161 (ch. 20, art. 10).

101 Ordonnance sur le commerce (1673), 
ch. 5, art. 16.

102 Ansaldus de Ansaldis (1698) 1–6 
(discursus 1).

103 For example, Casaregis (1729)
vol. 2, 48 (discursus 58). See also
Aoki Santarosa (2015).

104 Decisiones (1582) 168–169 (deci-
sio 93, nos. 7–8). This view was most 
probably derived from Benvenuto 
Stracca’s Tractatus de adiecto (1553).

105 Scaccia (1619) 405 (II, gl. 7, 
nos. 69–74).
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1589, the Statuta of Genoa were printed. Both 

volumes were often reprinted. Initially, the repub-

lished editions were issued in Italian cities (mostly 

Venice), but in 1608, for example, the Decisiones of 

the Genoese Rota were printed in Frankfurt.106 In 
1622, a Cologne edition was made.107 The Statuta 

of Genoa of 1589 were reprinted in 1597, 1609, 

1617, 1673, 1688 and 1690. Sigismondo Scaccia’s 

Tractatus de commerciis et de cambio was also re-

printed several times, including in cities north of 

the Alps (Cologne 1620, Frankfurt 1648, Geneva 

1664).

The cultural factor in this harmonisation of 

rules was strong. In the second half of the 16th 
and the early 17th centuries, Genoese bankers had 

held a dominant position in Europe’s financial 

markets. This contributed to the authority of 

Genoese financial law. Admittedly, the quality of 

the Genoese legal sources was high, and they 

discussed topics of commercial law in great detail. 

Moreover, the Decisiones of the Rota phrased mer-

cantile contracts in the language of the ius com-
mune. They were the first to tackle difficult legal 

questions on the allocation of risks between parties 

involved in bills of exchange that had not previ-

ously been touched upon in the scholastic litera-

ture.

The law of Amsterdam, in the form compiled by 

Johannes Phoonsen, was less widespread than the 

Genoese sources. However, Phoonsen’s treatise was 

translated and occasionally cited by German-speak-
ing jurists.108 Clearly, the language of publication 

mattered. It is no coincidence that the Genoese 

Decisiones and Statuta were widely read, since they 

were in Latin.

The example of the law of bills of exchange 

clearly demonstrates that mercantile techniques 

could be international before their rules were 

harmonised. This invites reflections on the inter-
actions between economic contexts and law. As 

mentioned earlier, the development of commercial 

law in the later Middle Ages and early modern 

period attests to a higher level of divergence than 

has often been acknowledged. Rules on the alloca-

tion of risks were not intrinsic to mercantile 

practices and techniques but had to be crafted, 

following a process of legal reasoning. Such a 

process was mostly done by jurists, but merchants, 

too, could develop arguments on the basis of the 

perceived logic of their preferred solution. Even 

though the merchants’ analysis often differed from 
the lawyers’, it could contribute to the develop-

ment of rules (see, for example, the 1582 statement 

on in solidum liability, which eventually was em-

braced by lawyers). However, there was no »under-

current« of mercantile custom steering the legal 

interpretation of jurists. Nor was there »opposi-

tion« to mercantile customs on the part of academ-

ically trained jurists. Instead, changes in practices 

were absorbed in acts of legal reasoning that could 
be done at several instances, in several places. 

Merchant customs could develop in response to 

new circumstances and practice. Moreover, mer-

chants could reach different solutions, even at the 

same location. Eventually, cultural processes of 

diffusion linked to the prestige of cities influenced 

which solutions were accepted over larger regions, 

also across borders. Harmonisation followed from 
the perceived authority and quality of rules.

VI. Conclusion

The rules on bills of exchange interacted within 

specific contexts. Merchants made use of bills of 

exchange to mobilise funds that became available 

elsewhere. Contrary to assumptions underlying the 
romantic approach to medieval bills of exchange 

among historians, their legal meaning changed 

tremendously over the course of the 15th and 

16th centuries. The bill of exchange became a 

financial instrument instead of a mere credit note 

and acquired autonomy vis-à-vis the original ex-

change agreement. Therefore, the positions of the 

lender and drawer became separated from those of 
the holder and drawee. These new conditions 

invited new rules. Initially, the person nominated 

as receiver in the bill of exchange presented the bill 

to the drawer’s agent. The latter, the drawee, could 

refuse, and in that case the bill was protested and 

sent back to the lender. However, in the 16th cen-

tury it became more common for drawees to fail to 

106 At the printing shop of Feyerabend.
107 The printer was Cornelius ad 

Egemont de Grassis.
108 Apart from the above-mentioned 

translation of Phoonsen’s compila-

tion in Königke’s Leipziger Wechsel-
ordnung, see the references to the 
Dutch work in, for example, Allge-
meine Schatzkammer (1742) vol. 3, 
1131, 1375, 1417.
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pay a bill after having accepted it. This resulted 

from the separation between drawer and drawee 

that was more normal in this period. Because bills 

of exchange were used throughout Europe, this 

situation was discussed in many trading cities, but 
the rules devised in response could differ: either the 

position of the drawee was valued more highly, 

or there was more emphasis on the rights of the 

holder. A comparable divergence existed with re-

gard to recourse liability. Some cities acknowl-

edged the holder’s right to address the drawer, 

others deemed that acceptance by the drawee 

released the drawer from his obligation.

Endorsement was a novel mercantile practice 
that developed from the early 17th century on-

wards. Some cities initially banned it, others con-

doned it. Early rules on endorsement were diver-

gent throughout Europe. Only in the third quarter 

of the 17th century, more uniformity was reached. 

However, the rule that recourse liability was in 

solidum between all previous holders of the bill, in 

addition to the drawer, was broadly accepted only 
in the early 18th century.

The law on bills of exchange developed in a 

dynamic fashion. Jurists interpreted mercantile 

practices. When doing so, they cast perceived risk 

allocation between the parties into the language of 

the ius commune. Merchants, too, came up with 

rules on the division of risk. Besides the interac-

tions between jurists and merchants, there was a 

dynamic between contexts and the changing use of 

bills of exchange, both resulting in new rules. In 
16th-century Antwerp, as a result of being used to 

finance sovereign loans, bills of exchange were for 

higher debts than in the preceding century. These 

contexts contributed to the change in the relation-

ship between drawers and drawees. Furthermore, 

cities looked at each other’s legal solutions. In the 

16th century, the law of Genoa influenced Ant-

werp’s rules concerning bills of exchange. The 

Genoese-Dutch solutions in turn impacted the 
legislative approaches of other cities. The eventual 

harmonisation of exchange law resulted from the 

renown of Genoa as a financial centre.

The developments regarding bills of exchange 

sketched above show that the interaction between 

law and economic practices can be complex. The 

history of commercial law must be studied from 

the perspective of dynamics, not from a viewpoint 
that practice steered law. Moreover, the processes 

of the standardisation and dissemination of rules 

deserve more attention. They are empirical phe-

nomena well worth studying.
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