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Abstract

The essay attempts an experiment in method for 
constitutional history. If Constitutions of the 
Americas are read and construed in a positive 
way as present instruments, one misses both past 
and current legal meanings. You really miss law in 
force. History is embedded in constitutional texts. 
Here, in this essay, illustration is twofold: grant of 
religious freedom on the one hand and state power 
over archaeological sites on the other. Rather 
illustration is unique, as far as the latter may 
establish the means to deprive indigenous peoples 
of their religious shrines, provided that their reli-
gions are not constitutionally deemed human 
cultures, but inhuman superstitions. No need to 
guess. Constitutional take-off is telling. Even the 
plainest textual sequence makes the close link 
between state empowerment and indigenous dep-
rivation apparent. To be sure, indigenous peoples 
are mentioned by constitutions, yet as wards to be 
protected rather than subjects entitled to freedom. 
History always helps to know what is still hidden 
in living law or not so hidden if all the not-so-dead 
past is taken into account.
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Claiming for History: An American Hard Case

Kaytaqa jatun tantakuypi, tukuynin llajtasmanta
ujllachasqa runa qhelqerqanku, imakunachus kay
pachapi atiyninghej kasqanta yachananchejpaj …

Whereas recognition of the inherent dignity and of
the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice
and peace in the world …

Considerando que la libertad, la justicia y la paz en el
mundo tienen por base el reconocimiento de la digni-
dad intrínseca y de los derechos iguales e inalienables
de todos los miembros de la familia humana …

Universal Declaration of Human Rights
(Quechua, English, and Spanish)

Throughout America, constitutions in force
today often recognize the presence and certain
rights of indigenous peoples, indigenous peoples
taken in the sense uttered by an international
treaty such as the 1989 International Labour
Organisation Convention Concerning Indige-
nous and Tribal Peoples: »Peoples in independ-
ent countries who are regarded as indigenous on
account of their descent from the populations
which inhabited the country, or a geographical
region to which the country belongs, at the time
of conquest or colonisation or the establishment
of present state boundaries and who, irrespective
of their legal status, retain some or all of their
own social, economic, cultural and political in-
stitutions«. So far, States in America have mostly
ratified this multilateral treaty.1

Specific constitutional sections in America
deal with indigenous rights. However, constitu-
tions are not usually further amended or re-
viewed on the latter’s behalf. Therefore, I aim
to tackle the unreformed part – the larger and
essential share. I shall question whether history
can help with the reading, understanding, and

construction of the whole of current constitu-
tions, not just specific sections, as regards indig-
enous rights – the rights of peoples who as
polities may pre-exist the very States. In brief,
what is the use of legal history for constitutional
indigenous understanding? It is an unusual
query in both research and teaching at Latin
and Anglo American law schools by either con-
stitutionalists or historians.

For brevity’s sake, we need just one sample.
Let it be Panama. I have chosen some constitu-
tional statements among those that make no
direct reference to indigenous people. The issue
may be twofold: freedom of religion and ar-
chaeological sites. The Panamanian Constitution
recognizes the former and nationalizes the lat-
ter.2 On the one hand it grants religious freedom
and on the other it takes archaeological sites into
the public sector as matters of fact and law not
concerning indigenous people. What have these
statements to do with them? At first glance,
nothing at all, or maybe something, as long as
it might be assumed first that every Panamanian
citizen, indigenous or non-indigenous, is entitled
to freedom of religion and secondly that all this
citizenship benefits from the care and manage-
ment of the archaeological heritage by the Re-
public of Panama, their State. Should we take
both readings for granted? Let us check texts.
Let us excavate in a constitutional site. Let us go
at once constitutionalist and archaeologist. Let
us be historians.

When Panama became independent from
Colombia at the beginning of the 20th century
under the impulse and protection of the United
States, religious freedom was granted, but its
first Constitution excluded non-Christianised
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indigenous people from enjoyment of the same
by funding and empowering Catholic missions
to convert them. The same clause stated both
freedom on behalf of non-indigenous people and
the obligation for indigenous people to with-
draw their own beliefs and practices. So it was
for the Panamanian constitutionalism from 1904
to 1972.3 Implicitly, a kind of rationale oper-
ated. For the non-indigenous constitutional
party, Christian religions were thought to be
civilisation and non-Christian religion barbar-
ism or no religion at all. Since 1972, has the
constitutional silence on such discrimination
terminated indigenous exclusion? You can never
be sure. Today, the Panama Constitution recog-
nizes the different »cultural patterns« of indige-
nous peoples, yet it refers to the need for »cul-
tural change through scientific methods«, thus
substituting the missionary way.4 No comment.
History is revealing. You need its help to read
between the constitutional lines. You may also
notice the continuous phrasing on Christian
framework encroaching on freedom up to the
present.5

On the other hand, when archaeological
sites were nationalized by the 1941 Panama
Constitution, the normative language also made
some reference to indigenous people: »The in-
digenous guacas belong to the Republic of
Panama«.6 Guaca, also spelled huaca, is a clue.
It is a word used in America, mainly throughout
the Andes, by Spanish speakers, but it does not
belong to the tongue handed down by Spain. It is
Quechua or Runasimi, coming to Panama
through Colombia. Among American Spanish
speaking people, guaca really means ancient
ruins and remains or also hidden treasures and
even personal savings or dirty money kept out of
the reach of government and banks. In Quechua,
it holds a prior meaning, naming places and

structures where distinguished ancestors are
buried, venerated artefacts are saved, congrega-
tional meetings are hold, cultural identities are
performed, or relief from suffering and resort for
rest are furnished. Guacas are sacred indigenous
sites, Quechua or not (there are no Quechua
people in Panama). They continue to be so even
when assaulted and ruined by alien people. If
you cannot move to the Andes and gain the
confidence of some individuals among the over
ten million Quechua-speaking people in order to
become duly informed, there are publications
and addresses to be profitably visited, although
they would by no means substitute local know-
ledge. History always helps.7

When the Republic of Panama Constitution
nationalized guacas, indigenous peoples were
expropriated or rather colonial prior expropria-
tion under Spanish rule was thus finally consti-
tutionalized. Yet, only the right of private pro-
prietors – non-indigenous landowners – was
taken into consideration in order to be duly
compensated, just as if indigenous peoples did
not exist or, at least, were not entitled to rights.8

Rather the latter was the case. Remember the
terms of the constitutional recognition of reli-
gious freedom. As long as they remained non-
Christian, by frequenting their sacred places for
instance, indigenous people were not entitled to
liberty. They had to be under the control of
Catholic missions backed and funded by the
constitutional Republic. Thus, for constitutions,
guacas could not be religious sites, but only
archaeological remains. They could not be indig-
enous possessions or even heritage. Actually, for
constitutions, for their set of freedoms, regarding
conscience, ownership and maybe so all the rest,
indigenous peoples did not exist. Needless to say
that Catholic and other Christian churches and
sacred places were not expropriated.
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Are we facing constitutional contradictions
or rather some kind of constituent rationale, so
to speak? So far, we know that the latter may be
the case. History opens your eyes. Some logic lay
in the double standard concerning religious free-
dom and access to shrines. The rationale may
now be overlapped but it was quite diaphanous
in past constitutional language. Religion did not
mean any religion. People who made constitu-
tions in America bore in mind on the one hand
religion entitled to freedom and on the other
superstition needing conversion, this is the Euro-
American civilization to be expanded and the
Indo-American barbarism to be eradicated, cul-
ture and its lack all in the singular. The entire set
of constitutional freedoms might be regarded in
the light of this discrimination between non-
indigenous and indigenous peoples, against the
latter, on cultural tenets prior to legal terms.
Hence, the constitutional wording may not en-
compass indigenous religions.9

The incumbent question is whether the dis-
criminatory construct trembles and falls once the
language recedes and shifts. The Constitution of
Panama currently registers freedom of con-
science on the one hand and nationalization of
archaeological sites on the other without any
indigenous reference for any of these items. Does
it make a difference? Is it the end of this story?
Did the dichotomy vanish when the double
standard disappeared from the constitutional
phrasing? Have constitutions therefore become
straightforward? Is the problem over? It does
not seem so. We must yet learn from history.
Present reading does not grasp actual meaning.
Aside from other lightness and sightlessness, the
history-blind Constitution does not manifest the
import of its standing deficit of freedoms.10

In the current constitutional text of Panama,
nothing is said about either the indigenous ex-

clusion from religious freedom or their depriva-
tion of sacred guacas, yet the signs are still there.
The State is the owner and manager of the so-
called archaeological sites. Christendom places
limits to freedom. Past layers may be alive in
present text as a pervading shadow constitution.
Derogatory references are cancelled, but not
counteracted. We should not take constitutional
statements at their face value. Eventual recogni-
tion of indigenous cultures and rights, so usual
nowadays throughout America, comes as a kind
of interpolation to constitutions not amended in
their entirety on the behalf of this not so new
human presence. Even so, with its novelty and
all,11 the Panamanian Constitution provides for
policy to achieve the »cultural change« of indig-
enous communities »through scientific meth-
ods«, as we know. Sciences such as anthropology
and politics receive the baton from religious
missions in the relay race to convert indigenous
people. Might instead history counteract the
constitution? Yet, is there such a divide between
history and law?

Let us take into account a third constitu-
tional pronouncement not directly referring to
indigenous people. I mean the generic provision
on territorial structure of the Republic of Panama
allowing »special regimes« or, in past constitu-
tions since 1941, »special territories« as exempt-
ed from the common division into provinces and
districts. No much wonder that it is a formula for
accepting, on sufferance, the indigenous resist-
ance to the political presence and organisation of
the Republic of Panama. The Constitution says
that »the special regime may be created by stat-
ute« – by Panamanian legislation – but peoples
are the producers of that very speciality through
their opposition to the State. »Special territories«
turn out to be indigenous territories. Constitu-
tional creation is mere pretension.12
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It is the visible tip of a submerged iceberg.
Today, within the State frontiers, there are in-
digenous polities even supporting their »special
regime« in international standards regarding
peoples’ rights rather than Panamanian laws
branded by them as still colonialist. As the
1989 International Labour Organisation Con-
vention Concerning Indigenous and Tribal Peo-
ples calls to mind, these peoples are older than
the State itself. They descend »from the popula-
tions which inhabited the country (…) at the time
of conquest or colonisation or the establishment
of present state boundaries«.

The Embera-Wounaan is one of these peo-
ples. Their Carta Orgánica, the organic charter
enacted by the Embera-Wounaan Congress in
1993, though dependent upon Panamanian
legislation, reads thus in its preamble: »During
the last 500 years non-indigenous people have
set the law for indigenous people, implying the
systematic violation of the indigenous peoples’
rights (…). The law in force in Panama keeps this
derogatory and undemocratic nature, so a dra-
matic turn of the legal approach to the standing
of indigenous peoples is badly needed in order to
actually favour the entitlement, exercise and
enjoyment of their fundamental rights. Thus, in
the present realm of international law with both
the Organization of the American States and the
United Nations Organization, declarations and
conventions for the warrant of the Human
Rights of the Indigenous Peoples and their legal
and political systems are in progress«.13 Thus we
meet a side of history not usually taken into
account at law schools even throughout Amer-
ica, though it ought to be of deep concern to
constitutionalism itself. It is the dark side of that
same constitutional history.

There may be both constitutional history
and law outside and at the expense of the very

constitutions. There are constitutional rights
through counter-constitutional history, so to
say. The signs are etched in the same constitu-
tional documents, but you are in need of history,
both indigenous and non-indigenous, to read
them. In fact, since independence took place
under the direct influence of the United States
on behalf of the inter-hemispherical canal, Pan-
ama has tried to follow the example displacing
and confining indigenous peoples into reserva-
tions. The ward did it less successfully than the
sponsor. Colombia, from which Panama se-
ceded, had made the first constitutional move
in 1811 putting indigenous areas on the same
level with inhabited lands, as terrae nullius ac-
cording to the contemporaneous law of na-
tions,14 as if these peoples were not there or
ought not to exist anywhere, later adopting the
United States formula of territories under espe-
cial rule. Thus, Panama inherited the know-how
from both its sponsor or rather godfather and its
mother country, Colombia. As for the same
constitutional device, Spain was only one of the
grandmothers, the other one being the Catholic
Church.15

In the case of Colombia, including Panama,
as regards indigenous peoples, the constitutional
starting off was much more complex. The 1811
Colombian Constitution, then called of Nueva
Granada (Columbus’ name would come later),
began by considering indigenous territories nul-
lius, yet it added that the »wandering tribes or
nations of uncivilised Indians« were supposed to
be treated on friendly terms according to »Chris-
tian love«. Thus, »treaties and settlements«
might be agreed with them in order »to protect
their rights through the humanity and philan-
thropy required from us given their present state
of imbecility«.16 Treaties existed so far. Before
Latin American independence, the Spanish Mon-
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archy had both conquered indigenous peoples
and settled agreements implying mutual recog-
nition with those who successfully resisted colo-
nial invasion. Peoples within the hypothetical
frontiers of former Colombia and latter Panama,
such as the Kuna, had signed treaties.17 Hence,
when independence was about to occur, they
might consider themselves on legal grounds –
legal for both parties – as distinct polities regard-
ing the people who came from Europe and
expanded through America or, in Kuna lan-
guage, Abya Yala.

The first Constitution of Colombia or Nue-
va Granada referred to treaties with indigenous
peoples but it did not recognize the force of the
existing ones. Assumptions might somehow dif-
fer. According to constitutional phrasing, the
treaties with Indians were to be framed on
definitively unequal terms so as to submit them
to civilisation and therefore to the State. Inde-
pendence discontinued treaties. Pretending to be
founding, they ignored existing agreements. On
the contrary, without creating pretensions, from
the indigenous viewpoint, non-indigenous con-
stitutions could not recognize their rights as long
as they did not treat them as distinct and equal,
existing polities. Since the first contact in the
16th century up to the present, against all the
odds, peoples such as the Kuna have maintained
this stance in the face of Spanish, Colombian,
and Panamanian colonial duress. Thus, they
keep their own law and jurisdiction along with
their side of the history – legal history too.18

Indigenous narrative is an account you need
in order to understand the constitutions, past or
present, which resolutely ignore an entire and
fundamental side of the history or even succeed
in becoming blind and unaware nowadays.
From the Embera-Wounaan and Kuna peoples
we have learnt that the badly needed history is

longer and broader than the strictly constitu-
tional one. Concerning non-Euro-American peo-
ple, constitutionalism did not discontinue colo-
nialism. As for them, the former could even
worsen the latter. Whatever the case may be, just
to know and also to handle present law, we need
to advance the historical research dealing with
the colonial era into constitutional times.19

Current one-sided history may be shocked
now, but it has the very evidence to hand.
Astonishment goes together with awareness giv-
en that the issue of indigenous presence is dis-
regarded by usual constitutional history. Legal
history in America takes into consideration cul-
tures in the plural and even a clash of them, yet
exclusively between Latin and Anglo parties as if
indigenous peoples could not inherit, develop,
and stand up for their own, plural cultures
regarding history and law, narratives and polit-
ies.20 As for constitutionalism, it did not begin in
America with the Constitution of Nueva Gra-
nada, to be sure. It did not even start off in any
place of the part we now call Latin America.

Nonetheless, the starting moment was not
more brilliant at all. The founding fathers of the
United States introduced indigenous peoples to
constitutional time as literal foes.21 There, in the
final 1787 Constitution, the arithmetic for con-
stituency was indeed consistent, counting free
man as one; slave-owner as more than one; and
Indian as naught.22 As regards the latter, the
nullifying phrasing would be reiterated when the
Constitution was to be amended after abolition
of slavery.23 No constitutional amendment on
behalf of indigenous people has ever taken place.
Indian United States citizenship would come
through statute without their consent as peo-
ples.24 All this is the tip of an iceberg of invasion,
deprivation, harassment, confinement, subjuga-
tion, and even slaughter by legal and even con-
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stitutional means. Heed the qualifying adjec-
tives.25

The brother founders of Latin American
States joined right away with constitutions as-
suming that conscience and other things in life
might be a matter of human freedom for all
citizens but indios, the indigenous people, so
they were supposed to give up creeds and riches,
together with their own polities, their law and
jurisdiction, to actually share constituency and
enjoy rights.26 They were supposed to become
human handing over occupancy of territories,
ways of life, and control of themselves. Other-
wise, what they and their domains were thought
to need was guardianship from States, not en-
titlement of rights. Protection rather than free-
dom would be again the constitutional formula
for indigenous peoples when States throughout
America come to realize that they have not given
up.27

Throughout America, Latin and Anglo, very
few States have no constitutional say, either past
or present, regarding indigenous peoples. Chile
is the most significant case. From the first to the
current Constitution, from 1822 to 2001 (the
year of the last amendment), there is no constitu-
tional trace of indigenous existence through
Chilean constitutionalism. Silence may be a
way of saying. What does it mean in that case?
In fact, since the 1822 Constitution, Chile had
defined its frontiers including indigenous terri-
tories and even disregarding colonial boundaries
previously recognized by the Spanish Mon-
archy.28 Constitution discontinued treaties. Si-
lence cancelled peoples. It might imply genocide
more definitely than the terra nullius rule. Both
meant the constitutional aim of outlawing and
outrighting peoples as far as they retained their
own cultural and territorial existence. First con-
stitutions were talkative, seeming varied yet

sharing intent.29 For indigenous polities, consti-
tutional silence was no more rewarding or less
derogatory than all the set of mentions. History
shows and teaches. Historians may evince and
elucidate.

Behind every constitutional statement in
America, throughout a whole continent where
colonialism has not been discontinued by con-
stitutionalism, there may lurk a deprivation of
indigenous rights. Constitutions are not plain
texts, but archeological palimpsests. What about
the constitutional premise of the separation of
powers – legislative, executive, and judiciary?
I mean what about the very empowering of in-
clusive States to take charge of law, government,
and justice affecting indigenous polities as in the
case of all America, Latin and Anglo? The con-
stitutional statements mostly concerning them
are not in need of any mention. Silence helps
and suffices. When clauses of recognition are
finally added, constitutional layers blatantly
contradict each other.30 Do we not badly need
history to read and work, realize and construe?
The first legal point is a historical question: in
what way and to what extent indigenous right
precedes State constitution? Law and history at
once have been tested by the twofold American
issue.31

De tota America, Latina Anglicaque, fabula
narratur? If so, we face a real hard case from the
very beginning of the suitable proceedings. His-
tory rather than law has the capacity to play the
part of the grand jury. And history seems to call
constitutions themselves into question. What-
ever the final outcome may be, we are in dire
need of unbiased historical research and teaching
not discontinuing the present. Present is history
and so it must be treated even by lawyers.
Otherwise, we will be unable to understand the
meaning and reach of the law in force. Unless
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you like and choose pretension and delusion,
fake and deceit, make-believe and right-depriv-
ing, the very divide between legal and historical

spheres is absolutely unadvisable. It would sim-
ply be the first, deepest bias.

Bartolomé Clavero*
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